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NOMINATION OF ALBERTO R. GONZALES TO
BE ATTORNEY GENERAL OF THE UNITED
STATES

THURSDAY, JANUARY 6, 2005

UNITED STATES SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, D.C.

The Committee met, pursuant to notice, at 9:30 a.m., in room
SH-216, Hart Senate Office Building, Hon. Arlen Specter, Chair-
man of the Committee, presiding.

Present: Senators Specter, Hatch, Kyl, DeWine, Sessions,
Graham, Cornyn, Brownback, Coburn, Leahy, Kennedy, Biden,
Kohl, Feingold, Schumer, and Durbin.

OPENING STATEMENT OF HON. ARLEN SPECTER, A U.S.
SENATOR FROM THE STATE OF PENNSYLVANIA

Chairman SPECTER. The hour of 9:30 having arrived, we will pro-
ceed with the United States Senate Committee on the Judiciary
today, to proceed with the hearing of White House Counsel Alberto
Gonzales, whom the President has nominated for the position of
Attorney General of the United States. There will be opening state-
ments by Senator Leahy and myself, and then we will call upon
Senator John Cornyn and Senator Ken Salazar to introduce the
nominee. And then the nominee will introduce his family, and then
we will proceed with the opening statement of Judge Gonzales.

Preliminarily, it should be noted that White House Counsel
Gonzales had served on the Supreme Court of Texas and is re-
ferred to as “Judge Gonzales,” and that will be the title which I
will use during the course of these proceedings.

Judge Gonzales comes to this nomination with a very distin-
guished career, really a Horatio Alger story: Hispanic background,;
of seven siblings, the first to go to college; attended the Air Force
Academy for 2 years; and then received degrees from Rice and Har-
vard Law School; became counsel to then-Governor George Bush of
Texas; was appointed to the State Supreme Court and later elected
for a full term; and has been President Bush’s Counsel for the full
4 years of his term.

Judge Gonzales will take over, if confirmed, the direction of the
Department of Justice, which is a Department of enormous impor-
tance in the United States, the fourth Department created in 1789,
has the responsibility for representing the United States in court,
civil cases and criminal cases, has oversight responsibility for the
Federal Bureau of Investigation and its enormous responsibilities
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on the fight against terrorism, and law enforcement. And while
Judge Gonzales is the appointee of the President, he has broader
responsibilities representing the people of the United States, a key
distinction which I am pleased to say in advance that Judge
Gonzales has noted in the statement which he has submitted.

The focus of media attention has been on the issue of Judge
Gonzales’ roles in analysis and recommendations on the handling
of the detainees. Judge Gonzales had issued an opinion to the
President that the Geneva Convention did not apply with respect
to certain of the combatants. In his memorandum of January 25,
2000, he said, “In my judgment, this new paradigm”—referring to
the war on terrorism—“renders obsolete Geneva’s strict limitations
on questioning of enemy prisoners* * *” The Committee will seek
further amplification on a number of substantive issues from that
memorandum, including Judge Gonzales’ statement that, “In the
treatment of detainees, the United States will continue to be con-
strained by its commitment to treat the detainees humanely and,
to the extent appropriate and consistent with military necessity, in
a manner consistent with the principles of the Geneva Convention.”
This statement raises the question of what is the meaning of mili-
tary necessity and what extent, if at all, does military necessity im-
pact on the “commitment to treat” a detainee humanely.

Beyond Abu Ghraib and Guantanamo, the Committee will want
to know Judge Gonzales’ plans and views on a wide range of mat-
ters which will command the attention of the Department as we
begin a new year and a new Presidential term.

The most important issue facing our Nation today continues to
be the threat of terrorism. That is the most important issue facing
our country and how we deal with it in the balance of our civil
rights. The Department will have a major impact on the implemen-
tation of the new legislation for a National Intelligence Director
with the very heavy responsibilities of the Federal Bureau of Inves-
tigation and the coordination of intelligence, which, if it had been
properly implemented, might well have prevented 9/11.

There are a number of other key issues which the Attorney Gen-
eral will deal with. We will be interested to know of any views on
enforcement of the antitrust laws. American consumers of oil and
gas have been strangled by OPEC and their international cartel.
They are not immune under the act of state doctrine, and we will
be interested to know what plans the Department of Justice under
Judge Gonzales, if confirmed, would have on that important issue.

The Department will have a major role in implementing Presi-
dent Bush’s proposals to revise our Nation’s immigration laws and
to deal with the 10 million aliens who are in this country illegally.
The Committee will also be interested to know of any new ideas
or programs Judge Gonzales has for fighting organized and violent
crime, cracking down on fraud, especially on Federal health pro-
grams, and protecting U.S. intellectual property rights.

The Committee will be interested in Judge Gonzales’ views on
the PATRIOT Act since the Attorney General will obviously be a
central figure in consideration of reauthorization of that Act. That
Act provided considerable assistance to law enforcement by elimi-
nating the so-called wall between the gathering of intelligence once
obtained for intelligence purposes to be used in criminal law en-
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forcement. But there are other questions which have been chal-
lenged by a wide array of people on all facets of the political spec-
trum with the issue of probable cause to obtain records, library
records, and the so-called sneak-and-peek orders, and we will be in-
terested in what Judge Gonzales has to say about that very impor-
tant matter.

We will also be interested to know Judge Gonzales’ views on the
issue of detention and standards of detention. The Attorney Gen-
eral has exercised the authority to overrule conclusions by the im-
migration judge in the Board of Immigration Appeals, and this is
an issue which lingers after considerable questioning of Attorney
General Ashcroft as to what standards ought to be used. And At-
torney General John Ashcroft conceded before this Committee that
it is not sufficient to simply cite national security, and that will be
a question which we will want to inquire into.

We will also be looking for commitments from Judge Gonzales to
appear before this Committee at least twice a year and to be re-
sponsive to our inquiries. And we will seek his commitment on the
oversight authority of this Committee as recognized by the Su-
preme Court of the United States, our constitutional obligation on
oversight.

As we begin a new term, I pay tribute to my distinguished col-
league, Senator Hatch, who has chaired this Committee for most
of the past 10 years and has been responsible for some of the most
innovative and far-reaching legislation which has ever come from
the Congress of the United States. And he has handled these du-
ties in an atmosphere sometimes contentious, sometimes difficult,
but always with good cheer and always with aplomb and always
with a balance. And I have admired especially his stamina. We af-
fectionately refer to him as “Iron Pants,” as he has chaired this
Committee with such great distinction. And it is an honor to re-
ceive the gavel from him, if you will make that formal presentation,
Senator Hatch.

Senator HATCH. Well, I am very honored to make that presen-
tation to Arlen Specter, who is one of the best lawyers we have
ever had serve in the United States Senate, among a whole raft of
very fine lawyers. And so I am very proud to have you as our new
Chairman, and I appreciate your kind remarks, and I appreciate
serving with Senator Leahy and all of our colleagues on this Com-
mittee for such a long period of time. I am anxious to serve under
you, and I will enjoy sitting beside you.

Chairman SPECTER. Thank you, Senator Hatch.

Senator HATCH. Here is the gavel.

[Applause.]

Chairman SPECTER. I commend Senator Leahy for his very dis-
tinguished service as the long-time ranking Democrat on the Com-
mittee and Chair of the Committee for most of the 107th Congress.
Senator Leahy and I have been colleagues going back to the late
1960s, when we were district attorneys together. Senator Leahy
was the district attorney of Burlington, Vermont, and I was district
attorney of Philadelphia. And we have worked together for 24 years
on the Judiciary Committee, and in the past several weeks, we
have talked extensively, we have sat down, we have gone over the
agenda of the Committee. We are obviously keenly aware of the dif-
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ficulties of gridlock, and we are looking for a new beginning with
more consultation and an effort to avoid some of the
contentiousness of the past, if it is at all possible, and to avoid, if
we can, even consideration of the so-called nuclear option.

So it is with pleasure that I work with Senator Leahy, a friend
for four decades, and now I yield to you, Senator Leahy, for your
opening statement.

OPENING STATEMENT OF HON. PATRICK J. LEAHY, A U.S.
SENATOR FROM THE STATE OF VERMONT

Senator LEAHY. Thank you very much, Mr. Chairman, and I do
welcome you as our new Chairman. People sometimes forget that
Senator Hatch and I often agree on things, and I absolutely agree
with him that you are one of the most experienced lawyers ever to
serve. I have served here for 30 years and I am not surprised at
the praise. I remember our times together back as prosecutors.
When I was a young prosecutor, I first met you in Philadelphia at
a national DAsS’ meeting, and I have followed your career ever
since.

I would say also to Senator Hatch, I compliment him and I am
glad that he is determined to stay on the Committee. We have
many people who have chaired this Committee who have stayed
on—Senator Hatch, of course now Senator Specter, Senator Ken-
nedy, Senator Biden—and I think it has helped the Committee and
improved the Committee with that experience.

Judge Gonzales, I welcome you to the Senate Judiciary Com-
mittee. As has been alluded to, we are entrusted by the American
people and by the Senate, even more importantly by the Constitu-
tion, to do a thorough and fair job in considering nominations for
the executive branch of Government. At the outset, I want to make
clear how inspiring your life story is. A recent Washington Post
profile of your life’s journey in particular touched me as few ac-
counts of your life have. The road you have traveled from being a
12-year-old boy, just about the age of your oldest son, selling soft
drinks at football games, all the way to the State House in Texas
and now the White House is a tribute to you and your family. I en-
joyed meeting with your wife and your sons, your mother—and this
has to be a very proud day for her—your brother, your mother-in-
law, and the family.

I am sure we are going to hear more about your life story, but
also we will learn about Alberto Gonzales, the Counsel to the Presi-
dent. And then we are going to try to glean what kind of a portrait
we might have of you if you are confirmed to be Attorney General
of the United States. The Attorney General, of course, has to rep-
resent the interests of all Americans as the Nation’s chief law en-
forcement officer. As Justice James Iredell wrote in 1792, the per-
son who serves as Attorney General is “not called Attorney General
of the President but Attorney General of the United States.”

Now, the post is quite distinct from the position Judge Gonzales
has performed for the President. There he acted as a spokesman
for the administration and appeared as chief defense lawyer for the
White House on a range of a number of very important and many
times politically sensitive issues. So a key question for this hearing
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is whether the nominee shares this view of the crucial role of the
Attorney General.

When he was designated for this position by the President, Judge
Gonzales said he was looking forward to continuing to work with
friends and colleagues in the White House in a different capacity
on behalf of our President. But, you know, there are going to be
times—there may well be times when the Attorney General of the
United States has to enforce the law, and he cannot be worried
about friends or colleagues at the White House. His duty is to all
Americans—Republicans, Democrats, Independents, all Americans.

At a time when the Republican Party has control of all three
branches of the Federal Government, my worry is that our system
of checks and balances may become short-circuited by too few
checks on assertions of executive branch authority. My concern is
that during several high-profile matters in your professional career,
you have appeared to serve as a facilitator rather than as an inde-
pendent force in the policymaking process.

Now, the job of Attorney General is not about crafting rational-
izations for ill-conceived ideas. It is a much more vital role than
that. The Attorney General is about being a forceful, independent
voice in our continuing quest for justice and in defense of the con-
stitutional rights of every single American. We have seen what
happens when the rule of law plays second fiddle to a President’s
policy agenda. Attorney General Ashcroft and with the White
House Counsel’s office has impulsively facilitated rather than cau-
tiously vetted serious constitutional issues. The administration has
taken one untenable legal position after another regarding the rule
of law as we fight terrorism. The few times Attorney General
Ashcroft consented to appear before this Senate oversight Com-
mittee, he brandished intimidation as a weapon, sometimes going
so far as to say that questioning the administration’s policy some-
how gave aid and comfort to the enemy.

By contrast, I think your nomination appears to offer a different
era. But as I told Judge Gonzales when we met within days of the
announcement of his nomination, these hearings do matter. We
need to know more about his judgment and actions in connection
with the tragic legal and policy changes formulated in secret by
this administration—in secret and still being hidden from proper
congressional oversight and public scrutiny. The policies include
this nominee’s role in developing interpretation of the law to justify
harsh treatment of prisoners. Harsh treatment is tantamount to
torture.

America’s troops and citizens are at greater risk because of those
actions, with terrible repercussions throughout so much of the
world. The searing photographs from Abu Ghraib have made it
harder to create and maintain the alliances we need to prevail
against the vicious terrorists who threaten us, and those abuses
serve as recruiting posters for the terrorists. The scandal of Abu
Ghraib, allegations of mistreatment at Guantanamo, charges from
cases in Iraq and Afghanistan are serious matters, and to date we
have unresolved accountability.

So these hearings are about a nomination, but they are also
about accountability. From the outset of public disclosure of the
Abu Ghraib photographs, the Bush administration maintained that
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any wrongdoing was simply a case of a few bad apples. But as bits
of information have been made public not by the administration
but by the press over the last year, it has become clear to all that
these incidents at U.S. facilities around the world are not just the
actions of a few low-ranking members of the military; rather, in the
upper reaches of the executive branch, a process was set in motion
that rolled forward to produce scandalous results, almost like some-
body opening the floodgates in a dam and the water flowed down-
stream until it overwhelmed everybody below.

The Army Field Manual reflects our Nation’s long-held policy to-
ward prisoners. My young son was in the Marines, and he was
called up for Desert Storm, the war that was so quick that he was
not in harm’s way. He was taught these things even as a Marine.
But the Army Field Manual reflects our Nation’s long-held policies
toward prisoners, and it says, “The goal of any interrogation is to
obtain reliable information in a lawful manner. U.S. policy ex-
pressly prohibits acts of violence or intimidation, including physical
or mental torture, threats, insults, or exposure to inhumane treat-
ment, as a means of or to aid interrogation.”

Now, the policy is in place for a very good reason. The Field
Manual continues, “The use of torture is a poor technique that
yields unreliable results, may damage subsequent collection efforts,
and can induce the source to say what he thinks the interrogator
wants to hear.” It also may place U.S. and allied personnel in
enemy hands at greater risk. But senior officials in the Bush White
House, the Ashcroft Justice Department, and the Rumsfeld Pen-
tagon set in motion a systematic effort to minimize, distort, and
even ignore our laws, our policies, our international agreements on
torture and the treatment of prisoners. Defense Secretary Rumsfeld
and later Lieutenant General Ricardo Sanchez authorized the use
of techniques that were contrary to both U.S. military manuals, but
also international law. Former CIA Director Tenet requested and
Secretary Rumsfeld approved the secret detention of ghost detain-
ees in Iraq. They did that so they could be hidden from the Inter-
national Committee of the Red Cross. And still unexplained are in-
stances where the U.S. Government delivered prisoners to other
countries so they could be tortured.

We have to ask, where is the responsibility and accountability for
these abuses? We are the most powerful Nation on Earth—actu-
ally, the most powerful Nation Earth has ever known—and a coun-
try that has great promise. We are blessed with so much. We are
a country that cherishes liberty and human rights. We have been
a beacon of hope and freedom to the world. Certainly it was that
hope and freedom that brought my grandparents to this country
not speaking a word of English, but coming here for that peace and
freedom.

We face vicious enemies in the war on terrorism, but we can and
will defeat them without sacrificing our values or stooping to their
levels. I believe there are several people in the audience who are
themselves survivors of torture committed by the armed forces and
secret police of other countries, which do not share these values on
torture. They continue to struggle to overcome those horrifying ex-
periences. And we are very concerned that we not retreat from the
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high standards against torture that we have held up to the world
in the past.

So these hearings, if I may conclude, are an opportunity at long
last for some accountability for this meltdown of longstanding U.S.
policy on torture. White House Counsel Judge Gonzales was at the
center of discussions on the applicability of the Geneva Conven-
tions to the wars in Afghanistan and Iraq and the legality of deten-
tion and interrogation methods that have been seen as tantamount
to torture. He oversaw the formulation of this administration’s ex-
treme views of unfettered executive power and unprecedented gov-
ernment secrecy.

I hope that things will be different if you are confirmed, Judge
Gonzales. T hope that you will be accessible to members of this
Committee and be more responsive than your predecessor. I know
that the President has asked our incoming Chairman to proceed ex-
peditiously with these hearings. I have worked with him over the
end-of-the-year break. We have had a lot of calls back and forth be-
tween your home and my farm in Vermont. We have met several
times. And as I told you, we would do everything possible to help
you move forward, and I will.

[The prepared statement of Senator Leahy appears as a submis-
sion for the record.]

Chairman SPECTER. Thank you very much, Senator Leahy.

We will now turn to introductions. We will then hear from Judge
Gonzales, and then we will, in accordance with the practice of the
Committee, with opening statements as customarily limited to the
Chairman and Ranking Member, turn in order of seniority for 10-
minute rounds of questions. I will observe the 10-minute limitation
precisely and will ask other Committee members to do so, and
there will be multiple rounds so the Committee members will have
a full opportunity to question Judge Gonzales.

We now turn to the Senator from Texas, Senator John Cornyn,
a distinguished and valued member of this Committee, for an intro-
duction of the nominee.

PRESENTATION OF ALBERTO R. GONZALES, NOMINEE TO BE
ATTORNEY GENERAL OF THE UNITED STATES, BY HON.
JOHN CORNYN, A U.S. SENATOR FROM THE STATE OF TEXAS

Senator CORNYN. Thank you, Chairman Specter, for convening
today’s hearing and congratulations on your chairmanship.

Chairman SPECTER. Thank you.

Senator CORNYN. I am pleased to be here today to introduce
Judge Alberto Gonzales to this Committee. He is a talented lawyer,
a dutiful public servant, and a good man. He is a great Texan and
an inspiring American success story, as you, Mr. Chairman, have
already alluded, and I am honored to call him my friend.

I should also mention that Senator Hutchison, the senior Senator
from Texas, had wanted to be here today to express her strong sup-
port for this nominee but is away due to a pre-existing commit-
ment, and I would ask that her statement of support be made part
of the record.

Chairman SPECTER. Without objection, it will be made a part of
the record.
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Senator CORNYN. I have known Judge Gonzales for many years,
and I can tell you that the media is absolutely right when they
refer to him as the “Man from Humble.” For those of you who are
not from Texas, let me explain. He grew up in Humble, Texas, but
it also, I think, attests to the fact that he is a modest, self-effacing
man. The son of migrant workers, his childhood home, where his
mother still lives today, was built by his father and uncle. And as
has already been stated, as a young man, as a teenager, he sold
soft drinks at Rice University football games and dreamed of one
day when he might possibly attend that great institution.

Judge Gonzales is the first person in his family to have gone to
college. Because of the love and support of his family and his work
and determination, he graduated not just from Rice University but
from Harvard University School of Law, and then joined a pres-
tigious international law firm where he became one of its first mi-
nority partners. He eventually caught the eye of a Texas Governor
who saw a uniquely talented, yet modest man, who then appointed
him as his general counsel, his Secretary of State, as a member of
the Texas Supreme Court, and then as White House Counsel.

Judge Gonzales is truly an inspiration to everyone who still be-
lieves in the American dream. And so his nomination as the Na-
tion’s 80th Attorney General, our first Hispanic Attorney General,
should by all accounts have a perfectly happy ending. But that is
not necessarily how Washington works. It appears that, at least in
anticipation of today’s hearing, we will see once again that this
confirmation process can be unnecessarily partisan, even cruel to
some who selflessly offer themselves for public service. I know we
will get into the details, but let me just say that only in Wash-
ington can a good man get raked over the coals for doing his job.
This must all be a little disorienting for one whose very life story
testifies to the fact that America should always be a place where
honesty, diligence, and determination are rewarded, not punished.

Take, for example, the harsh criticism about the Geneva Conven-
tion. Judge Gonzales has been harshly attacked for advising the
President that all detainees be treated humanely, but that as a
legal mater al Qaeda and Taliban fighters are not covered by the
Geneva Convention.

Now, I hate to ruin a good story by the President’s political oppo-
nents who are attacking him through this nominee, but let me just
say there is one important point that needs to be made. Judge
Gonzales is absolutely right. You do not have to take my word for
it. First of all, al Qaeda never signed the Geneva Conventions, but
moreover, the Red Cross’ own guidelines state that to be entitled
to Geneva protection as a prisoner of war, combatants must satisfy
four conditions: being commanded by a person responsible for his
subordinates; secondly, having a fixed, distinctive sign recognizable
at a distance; number three, carrying arms openly; and, number
four, conducting their operations in accordance with the laws and
customs of war.

Does anyone on this Committee, or anywhere else, for that mat-
t?r, se;'iously argue that al Qaeda terrorists comply with the law
of war?

By the way, it is important to note that Judge Gonzales’ legal ad-
vice has also been affirmed by three Federal courts throughout this
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country and has also been endorsed by numerous legal scholars
and international legal experts across the political spectrum, as
well as both the 9/11 Commission, by the way; the final Schlesinger
report, an independent report on DOD detention operations; and a
brief filed recently in the United States Supreme Court by former
Carter administration officials, State Department legal advisers,
judge advocates and military commanders, and liberal inter-
national law scholars, who concluded that “[t]he President’s conclu-
sion that members of al Qaeda, and the Taliban, are unlawful com-
batants” is clearly correct. Even Washington advocacy director for
the Human Rights Watch, Tom Malinowski, a vocal Bush adminis-
tration critic, has grudgingly conceded that the administration’s in-
terpretation was “probably correct.”

Now, the administration’s Geneva position is not just right as a
legal matter. It is also essential as a matter of national security.

I recently published an op-ed that explained that Geneva Con-
vention protections to al Qaeda would threaten the security of our
soldiers, dramatically disable us from obtaining the intelligence
needed to prevent further attacks on U.S. civilians and soldiers,
and badly undermine international law itself, and I would ask, Mr.
Chairman, that that be made a part of the record.

Chgirman SPECTER. Without objection it will be made part of the
record.

Senator CORNYN. Thank you very much.

Just take a look at all the numerous privileges provided by the
Geneva Convention for traditional prisoners of war. For example,
questioners could not entice detainees to answer questions by offer-
ing them creature comforts or even preferential treatment, even
though that is the standard operating procedure in police stations
throughout the United States. Because the Convention prohibits
the holding of detainees in isolation, al Qaeda fighters would be
able to coordinate with each other in a way that would thwart or
could thwart effective questioning. POW status, even confers broad
combat immunity against current criminal prosecution before civil-
ian and military tribunals alike.

Mr. Chairman, surely, no member of the Committee or anyone
else on our side of this conflict actually believes that an al Qaeda
terrorist deserves to be treated better than an American citizen ac-
cused of a crime. I certainly would not think so. President Reagan
did not think so, neither did each of his successors in office. Nearly
two decades ago President Reagan and every President since that
time has rejected a proposed amendment to the Geneva Convention
known as Protocol 1 of 1977 to extend that Convention to protect
terrorists. As President Reagan rightly argued we must not and
need not give recognition and protection to terrorist groups as a
price for progress in humanitarian law. Notably even the New York
Times and Washington Post agreed at the time.

All of this support from multiple Federal courts, from the 9/11
Commission, the Schlesinger Report, liberal international legal
scholars, Carter administration officials, even the New York Times
and Washington Post, yet Judge Gonzales is criticized for taking
exactly that same position.

Take one more issue, the Justice Department memos that have
been alluded to here construing the Federal torture statute. Judge
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Gonzales is being attacked for a memo he did not write, inter-
preting the law that he did not draft. It was Congress, not Judge
Gonzales, that enacted a strict definition of torture. It was Con-
gress, not Judge Gonzales, that specifically provided that only spe-
cific intent to inflict severe pain or mental pain or suffering would
constitute torture.

As T said, President Bush and Judge Gonzales have both un-
equivocally, clearly and repeatedly rejected the use of torture. But
is there anyone here today who would fail to use every legal means
to collect intelligence from terrorists in order to protect American
lives? I certainly hope not.

Finally, I know we are going to hear some about Abu Ghraib
today, we already have, and I think it is safe to say that everyone
agrees that Abu Ghraib represents a shameful episode in this Na-
tion’s history, yet some people actually want to exploit that tragedy
for their own purposes. Abu Ghraib should be treated seriously, not
politically. The Defense Department has been vigorously inves-
tigating the misconduct and prosecuting the violators. The inde-
pendent Schlesinger Report that I alluded to earlier, concluded
that, “No approved procedures called for or allowed the kinds of
abuse that in fact occurred. There is no evidence of a policy of
abuse promulgated by senior officials or military authorities.” So if
there is no evidence whatsoever that Judge Gonzales was any way
responsible for the criminal acts that occurred at Abu Ghraib by a
few, why are we talking about this in Judge Gonzales’ confirmation
hearing? This after all is a confirmation hearing to head the De-
partment of Justice, not an oversight hearing of the Department of
Defense.

In conclusion, let me just say, Mr. Chairman, that I am proud
of my friend, Judge Alberto Gonzales. He is the source of great in-
spiration and pride to his family and his friends, and all of us who
call the great State of Texas home. Time and time again Judge
Gonzales has done his duty on the war on terrorism. It disheartens
me to see him held up to ridicule, distortions and outright lies for
being the patriot that he is.

So, Mr. Chairman, let me say to you and my colleagues, let us
confirm this good man from Humble. Thank you very much.

[The prepared statement of Senator Cornyn appears as a submis-
sion for the record.]

Chairman SPECTER. Thank you very much, Senator Cornyn.

We now turn to newly elected Senator Ken Salazar. Congratula-
tions, Senator Salazar from Colorado, and we look forward to your
introduction of Judge Gonzales.

PRESENTATION OF ALBERTO R. GONZALES, NOMINEE TO BE
ATTORNEY GENERAL OF THE UNITED STATES, BY HON. KEN
SALAZAR, A U.S. SENATOR FROM THE STATE OF COLORADO

Senator SALAZAR. Thank you, Chairman Specter, and Ranking
Member Leahy, and Members of the Committee. It is an honor and
a privilege for me to appear before you this morning.

It is also an honor and privilege for me to appear before you this
morning to make an introduction of Judge Alberto Gonzales. I do
so at the invitation of Judge Gonzales. He and I come from very
similar backgrounds. We both understand the struggles of people
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as they try to build better lives for themselves and for their fami-
lies in America.

In a speech at Rice University, Judge Gonzales recently recalled
his upbringing, and he said, I quote, “During my years in high
school I never once asked my friends once over to our home. You
see, even though my father pored his heart into that house, I was
embarrassed that 10 of us lived in a cramped space with no hot
running water or telephone.”

In another statement, Judge Gonzales said, “My father did not
have opportunities because he had only two years of formal school-
ing, and so my memories are of a man who had to work six days
a week to support his family. He worked harder than any person
I have ever known.”

From those humble beginnings, Judge Gonzales has excelled aca-
demically and professionally. In my view, Judge Gonzales is better
qualified than many recent Attorneys General. He served as a
member of the Texas Supreme Court, Secretary of State for the
State of Texas, Chief Counsel to the Governor or Texas, and for the
last four years as White House Counsel to the President. I have
known Judge Gonzales from my days as Colorado’s Attorney Gen-
eral. In addition, over the last several weeks I have met and had
several discussions with Judge Gonzales about his nomination to
serve as this Nation’s Attorney General. I believe his decision to
reach out to me, someone who is from a different political party,
is an indication of his interest in working with all of us in making
our homeland more secure, and at the same time protecting our
citizens’ rights and liberties.

I have shared with Judge Gonzales my views on a few priority
items I would like to work on with the Justice Department and
with this important Committee under your leadership. Judge
Gonzales has pledged to me his willingness to work on these issues.
Among the issues we discussed are the following. One, homeland
security at the local and State level. For those of us, such as Sen-
ator Sessions and Senator Cornyn, who have served as Attorneys
General, we know the importance of this issue at the local level.
I believe we must do more to support our State and local law en-
forcement officials and other first responders as we take on the
most significant national security challenge of the 21st century,
and that is, providing security for our homeland against the
threats of terrorism.

I am pleased that if confirmed as Attorney General, Judge
Gonzales has indicated his willingness to work on this matter, and
will come to Colorado to meet with local and State law enforcement
officials and other first responders, to listen to their experiences,
needs and concerns, and I am certain that he will do that in other
states as well.

Secondly, on the PATRIOT Act, I support the PATRIOT Act and
the necessary reasons for its enactment. I have also expressed my
support for changes to the Act, as have been discussed and pro-
posed by a bipartisan group of leaders in the Congress. Judge
Gonzales has indicated his willingness to work on this important
matter so that we might better balance out the needs for national
security, while at the same time maintaining the important funda-
mental civil liberties of our Nation.
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I know that there are other serious questions that this Com-
mittee will explore and ask of Judge Gonzales in these proceedings.
It is appropriate to do so in these confirmation proceedings. I am
hopeful that Judge Gonzales will satisfactorily address the con-
cerns of the Senate, and I am hopeful that he will become the next
United States Attorney General for our Nation.

Thank you.

Chairman SPECTER. Thank you very much, Senator Salazar.

Judge Gonzales, would you now stand for the administration of
the oath? Raise your right hand. Do you solemnly swear that the
testimony you will give before the Senate Judiciary Committee will
be the truth, the whole truth and nothing but the truth, so help
you God?

Judge GONZALES. I swear.

Chairman SPECTER. Would you begin, Judge Gonzales, by intro-
ducing your beautiful family?

Judge GONZALES. Mr. Chairman, Senator Leahy, distinguished
Members of the Committee.

Chairman SPECTER. Judge Gonzales, a request is pending for you
to introduce your family before you begin your testimony.

Judge GONZALES. With me here this morning is my beautiful
wife, Rebecca.

Chairman SPECTER. Ms. Gonzales, would you stand, please?

Judge GONZALES. As well as our three sons, Jared, Graham and
Gabriel.

Chairman SPECTER. Would you gentlemen please stand? Thank
you.

Judge GONZALES. Also here is my mother, Maria.

Chairman SPECTER. Thank you.

Judge GONZALES. My brother Tony, who is a 26-year veteran of
the Houston Police Department and a SWAT officer, and my moth-
er-in-law, Lorinda Turner.

Chairman SPECTER. Thank you all for standing, and welcome to
these proceedings. Thank you.

Now, Judge Gonzales, we would be very pleased to hear your
opening statement.

STATEMENT OF ALBERTO R. GONZALES, NOMINEE TO BE
ATTORNEY GENERAL OF THE UNITED STATES

Judge GONZALES. Mr. Chairman, Senator Leahy, and distin-
guished Members of the Committee, it is the highest honor of my
professional career to appear before you today as the President’s
nominee to be Attorney General of the United States. I owe a debt
of deep gratitude to the President for the trust he has placed in me.

I also want to thank Senator Cornyn for his kind introduction
and for his many years of friendship. Ken Salazar was sworn in as
a United States Senator just two days ago. I want to thank the
Senator for his willingness to extend the hand of friendship across
the political aisle to introduce me today. Although Senator
Hutchison could not be with us today, I appreciate her many years
of support as well.

Mr. Chairman, the highest objective of the Department of Justice
is the pursuit of justice. This noble objective, justice, is reflected in
human terms in the hopeful eyes of a new citizen voting for the
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first time; in the quiet gratitude of a victim of crime whose rights
have been vindicated in the courts; and in the pride of a person
given the opportunity to succeed no matter their skin color or gen-
der or disability. For justice, properly understood, cannot in my
view be divorced from the individual. It always has a human di-
mension, and if confirmed as Attorney General, I pledge that I will
always remember that.

With the consent of the Senate, I will no longer represent only
the White House; I will represent the United States of America and
its people. I understand the differences between the two roles. In
the former I have been privileged to advise the President and his
staff. In the latter I would have a far broader responsibility: to pur-
sue justice for all the people of our great Nation, to see that the
laws are enforced in a fair and impartial manner for all Americans.

Wherever we pursue justice, from the war on terror, to corporate
fraud, to civil rights, we must always be faithful to the rule of law.
And I want to make very clear that I am deeply committed to the
rule of law. I have a deep and abiding commitment to the funda-
mental American principle that we are a Nation of laws and not
of men. I would not have the audacity to appear before this Com-
mittee today if that commitment were not the core principle that
has guided all of my professional endeavors.

Our Government’s most basic obligation is to protect its citizens
from enemies who would destroy their lives and our Nation’s way
of life, and the Department of Justice’s top priority is to prevent
terror attacks against our Nation.

As we fight the war on terror, we must always honor and observe
the principles that make our society so unique and worthy of pro-
tection. We must be committed to preserving civil rights and civil
liberties. I look forward, if I am confirmed, to working with this
Committee, the Congress and the public to ensure that we are
doing all we can do so. Although we may have differences from
time to time, we all love our country and want to protect it, while
remaining true to our Nation’s highest ideals, and working to-
gether, we can accomplish that goal.

While I look forward to answering your specific questions con-
cerning my actions and my views, I think it is important to stress
at the outset that I am and will remain deeply committed to ensur-
ing the United States Government complies with all of its legal ob-
ligations as it fights the war on terror, whether those obligations
arise from domestic or international law. These obligations include,
of course, honoring the Geneva Conventions whenever they apply.
Honoring our Geneva obligations provide critical protection for our
fighting men and women, and advances norms for the community
of nations to follow in times of conflict. Contrary to reports, I con-
sider the Geneva Conventions neither obsolete nor quaint.

After the attacks of 9/11, our Government had fundamental deci-
sions to make concerning how to apply treaties and U.S. law to an
enemy that does not wear a uniform, owes no allegiance to any
country, is not a party to any treaties, and most importantly, does
not fight according to the laws of war.

As we have debated these questions, the President has made
clear that he is prepared to protect and defend the United States
and its citizens and will do so vigorously, but always in a manner
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consistent with our Nation’s values and applicable law, including
our treaty obligations.

Having said that, like all of you, I have been deeply troubled and
offended by reports of abuse. The photos from Abu Ghraib sickened
and outraged me, and left a stain on our Nation’s reputation. And
the President has made clear that he condemns this conduct, and
that these activities are inconsistent with his policies. He has also
made clear that America stands against and will not tolerate tor-
ture under any circumstances.

I share his resolve that torture and abuse will not be tolerated
by this administration, and commit to you today, that if confirmed,
I will ensure that the Department of Justice aggressively pursues
those responsible for such abhorrent actions.

Chairman Specter, if I may add a personal note, I want to con-
gratulate you for your chairmanship of this important Committee,
and I look forward, if confirmed, to the many occasions that we will
discuss the important issues facing our country in the months and
years ahead.

Senator Hatch, I want to thank you for your dedicated service as
Chairman of this Committee, for the good working relationship we
have enjoyed, for all the many kindnesses you have shown me per-
sonally.

I appreciate the good working relationship I have enjoyed with
Senator Leahy during my tenure as Counsel to the President. I
know him to be a person of goodwill and dedication, and I have
great confidence that if I am fortunate enough to be confirmed, we
will build upon that as we reach across the aisle to work together
to serve the American people.

Mr. Chairman, it is a distinct honor to appear before the Com-
mittee today. I appreciate the time and attention that Members of
the Committee and their staffs have dedicated to this hearing and
to consideration of my nomination, and I look forward to answering
your questions, not just at this hearing, but if I am fortunate
enough to be confirmed, in the months and years ahead as we work
together in the noble and high calling of the pursuit of justice.

Thank you, Mr. Chairman.

[The prepared statement of Judge Gonzales appears as a submis-
sion for the record.]

[The biographical information of Judge Gonzales follows.]
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I BIOGRAPHICAL INFORMATION (PUBLIC)
1. Full name (include any former names used).
Alberto R. Gonzales (Albert Gonzales, Al Gonzales)
2. Address: List current place of residence and office address{es).

Vienna, Virginia 1600 Pennsylvania Ave, NW
Washington, DC 20502

3. Date and place of birth.
August 4, 1955, San Antonio, Texas

4. Marital Status: (include maiden name of wife, or husband’s name). List spouse’s
occupation, employer’s name and business address(es).

* Married to Rebecca Turner Gonzales (formerly Rebecca Turner), Director of
Development, National Endowment for the Arts

Nancy Hanks Center

1100 Pennsylvania Ave, NW
. Suite 528

Washington, DC 20506

5. Education: List each college and law school you have attended, including dates of
attendance, degrees received, and dates degrees were granted.

Alaska Methodist University (by correspondence), 6/1974-8/1974
United States Air Force Academy, 6/1975-5/1977 (est.)

Rice University, 8/1977-5/1979, B.A. 1979

Harvard Law School, 9/1979-5/1982, J.D. 1982

6. Employment Record: List (by year) all business or professional corporations,
companies, firms, or other enterprises, partnerships, institutions and organizations,
nonprofit or otherwise, including firms, with which you were connected as an officer,
director, partner, proprietor, or employee since graduation from college.

Executive Office of the President, 2001-present
Presidential Transition Team, 2000-2001
State of Texas, 1995-2000
Justice, Supreme Court of Texas, 1/1999-12/2000
Secretary of State, 12/1997-1/1999
General Counsel to the Governor 1/1995-12/1997
Vinson & Elkins L.L.P., 1981, 1982-1995
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University of Houston, 1986-1989 (various periods)
Fulbright & Jaworski, 1981

United States Environmental Protection Agency, 1980-1981
Hutcheson & Grundy, 1979

Military Service: Have you had any military service: If so, give particulars, including
the dates, branch of service, rank or rate, serial number and type of discharge
received.

United States Air Force, Service Number 456060599, Airman First Class,
8/24/1973-01/1975

USAF Academy Preparatory School, 01/1975-6/30/1975

USAF Academy Cadet, 7/1/1975-8/2/1977

Honorably Discharged, 8/23/1979

Honors and Awards: List any scholarships, fellowships, honorary degrees, and
- honorary society memberships that you believe would be of interest to the
Committee,

To the best of my recollection, this list includes the awards and honors I have
received that may be of interest to the Committee. This list may not be
comprehensive.

Exemplary Leader Award, 2004, American Leadership Forum

Keepers of the Dream Award, 2004, US Department of Housing and Urban
Development .

Gary L. McPherson Distinguished Alumni Award, 2003, American Council of
Young Political Leaders

28th Annual Convention and Business Expo Chairman's Leadership Award, 2003,
Texas Association of Mexican American Chambers of Commerce

Exceptional Service Award, 2003, US Department of Health and Human Services

Triunfador Award, 2003, Hispanic Scholarship Fund

Hispanic Hero, 2003, Association for the Advancement of Mexican Americans

Good Neighbor Award, 2003, United States-Mexico Chamber of Commerce

Honorary Degree in Arts & Letters, 2003, Miami-Dade Community College

Lifetime Achievement Award, 2003, Travis County Republican Party

President’s Award, 2003, United States Hispanic Chamber of Commerce

President’s Award, 2003, League of United Latin American Citizens

Outstanding Texas Leader Award, 2002, John Ben Shepperd Public Leadership
Forum

Harvard Law School Association Award, 2002, Harvard Law School Association

Distinguifhed Alumnus of Rice University, 2002, The Association of Rice
Alumni

Doctor of Laws, honoris causa, 2002, The Catholic University of America

Hispanic Achiever, 2001, Hispanic President’s Summit Committee

Outstanding Achievement Award, 2000, Texas League of United Latin American
Citizéns

Texas Leader, 1999, Leadership Houston
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Latino Lawyer of the Year, 1999, Hispanic National Bar Association

100 Most Influential Hispanics, 1999 and 2001, Hispanic Business

Recognition Award, 1998, Mexican American Bar Association of Houston

Presidential Citation, 1997, State Bar of Texas

One of Five Outstanding Young Texans, 1994, Texas Junior Chamber of

- Commerce

One of Five Outstanding Young Houstonians, 1994, Houston Junior Chamber of
Commerce )

Commitment to Leadership Award, 1993, United Way of the Texas Gulf Coast

Outstanding Young Lawyer of Texas, 1992, Texas Young Lawyers Association

Woodrow Seals Outstanding Young Lawyer, 1992, Houston Young Lawyers
Association }

Hispanic Salute, 1989, Houston Metro Ford Dealers and Ford Division, Ford
Motor Company

President’s Award, 1989, Houston Bar Association

Charles Park Hill Scholar, Rice University

9. Bar Associations: List all bar associations, legal or judicial-related committees or
conferences of which you are or have been a member and give the titles and dates of
any offices you have held in such groups.

American Bar Association ]
Member of the House of Delegates, 1994

Texas Bar Foundation
Trustee, 1996-1999

Houston Bar Association
. Ex-Officio Member of the Board of Directors and HBA Representative to
the House of Delegates of the American Bar Association, 1994
Member, Community Affairs Committee, 1993-1994
Member, Long-Range Planning Committee, 1992-1994
Member, Task Force on Committees, 1992-1993
Director, Corporate Counsel Section, 1991-1992
Board Member, Houston Volunteer Lawyers Program, 1991-1993.
Fellow of the Houston Bar Foundation, 1992
Chair, Law Internship Approval Committee, 1990-1991
Member, Membership Committee, 1990-1991
Member, Law Internship Approval Committee, 1989-1990

Houston Hispanic Bar Association
President, 1990-1991
President-Elect, 1989-1990
Secretary, 1988-1989
Director, 1988-1993
Liaison to Houston Bar Association and Mexican-American Bar
Association, 1990-1991
Liaison to American Bar Association, 1989-1990
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State Bar of Texas

Board of Directors, District 4, Place 6, 1991-1994

Fellow of the Texas Bar Foundation, 1992-1994

Member, Texas Disciplinary Rules of Professional Conduct Committee,
1993-1995 :

Vice Chair, Combat Hunger and Homelessness Committee, 1990-1992

Member, Opportunities for Minorities in the Profession Committee,
1991-1992

Member, Annual Meeting Committee, 1991-1992 )

Member, President’s Task Force on Thurgood Marshall School of Law,
1990-1991

Texas Young Lawyers Association
Member, Outstanding Young Lawyer Committee, 1954
Member, Minority Involvement Committee, 1989

Harris County Judicial Qualifications Committee
Member, 1984-1988 ‘
Subcommittee on Civil Court Candidates, 1986

Mexican American Bar Association
Chair, Advisory Committee on Ross v. Eckels Settlement Agreement with
the Houston Independent School District, 1987
Member, Judicial Screening Committee, 1986

10.  Other Memberships: List all organizations to which §0u belong that are active in
lobbying before public bodies. Please list all other organizations to which you
belong.

I am currently-a member of four organizations — the American Law Institute, the
State Bar of Texas, the Wolf Trap Woods Homes Association, and the American
Leadership Forum — that may engage in lobbying activity, although I am not
aware of whether, or to what extent, these organizations are engaged in such
activity. I am not aware of any other organizations of which I am currently a
member, whether or not engaged in lobbying activity, although given that I have
been involved with a number of organizations in the past, I cannot guarantee that
there are no other organizations that currently consider me a member,

It is possible that I am currently considered a member of one or more
organizations by virfue of a contribution made to that organization, but I am no
aware of any such memberships. ’

11, Court Admission: List all courts in which you have been admitted to practice, with
dates of admission and lapses if any such memberships lapsed. Please explain the
reason for any lapse of membership. Give the same information for administrative
bodies which require special admission to practice.

Supreme Court of the United States, admitted on 12/1/1997
Texas State Bar, licensed on 5/13/1983
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Published Writings: List the titles, publishers, and dates of books, articles, reports, or
other published material you have written or edited. Please supply one copy of all
published material not readily available to the Committee. Also, please supply a copy
of all speeches by you on issues involving constitutional law or legal policy. If there
were press reports about the speech, and they are readily available to you, please
supply them.

The following is a list of published writings and speeches that I was able to locate
after a diligent review of my records. I am confident that there are additional
writings or speeches, particularly (but not exclusively) from the time prior to my
appointment as Counsel to the President, to which I no longer have access or for
which I did not prepare formal remarks. :

Although there may be press reports about these and other speeches that I have
given, such reports are not readily available to me.

Please note that dates on the copies of speeches provided with this questionnaire
may reflect the dates on which those speeches were written or modified, rather
than the dates on which they were delivered. The dates provided in the list that
follows are, to the best of my knowledge, the dates on which the speeches were
delivered. Also, please be aware that the speeches submitted with this
questionnaire are the copies of my remarks that I currently have on file. It is
possible that the actual remarks I gave on any particular occasion differed from
the versions of the speeches that I now have on record.

Articles
Alberto R. Gonzales, Terrorists are different, USA Today, June 10, 2004, at 14A.

Alberto R. Gonzales, The rule of law and the rales of war; Guantanamo and Iraq,
Int'l Herald Trib., May 18, 2004, at 9.

Alberto R. Gonzales, The Rule of Law and the Rules of War, N.Y. Times, May
15,2004, at A17.

Atberto R. Gonzales, President supports inquiry, USA Today, July 11, 2003, at
10A.

Alberto R. Gonzales, Double Standard Filibuster, Wash. Post, June 2, 2003, at
Al7.

Alberto Gonzales, Time to Vote, Senators, Wall St.-J., May 19, 2003, at A16.

Alberto R, Gonzales, No More Stalling; It's time for the Senate to confirm Miguel
Estrada, Wash. Post, Sep. 26, 2002, at A33,
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Alberto R. Gonzales, The Crisis in OQur Courts, Wall St. J., Jan. 25, 2002, at A18.

Alberto R. Gonzales, A president’s privilege, Milwaukee J. Sentinel, Dec. 21,
2001, at 23A. : :

Alberto R. Gonzales, Freedom, Openness and Presidential Papers, Wasix, Post,
Dec. 20, 2001, at A43.

Alberto R. Gonzales, Martial Justice, Full and Fair, N.Y. Times, Nov. 30, 2001, at
A27.

Alberto R. Gonzales, Justice for terrorists is goal, USA Today, Nov. 16, 2001, at
14A.

Alberto R. Gonzales, Protect sensitive documents, USA Today, Nov. 12, 2001, at
16A.

Alberto R. Gonzéles, “ID, Please?” New INS entry-exit control system could have
adverse economic effects on communities on both sides of the border, Ethnic
NewsWatch, Sep. 30, 1998, at 69.

Alberto Gonzales, Mexico's health is important to Texas, Dallas Moming News,
June 25, 1998, at 23A.

Alberto R. Gonzales, Viewpoints: Extend NAFTA to Chile, Houston Chron., Mar.
30, 1998, at A17.

‘Alberto R. Gonzales, INS pilot program unfair to Eagle Pass residents, San
Antonio Express-News, Mar. 2, 1998, at A9.

Alberto Gonzales, Mexico-Europe trade is no threat to Texas, Dallas Morming
News, Jan. 18, 1998, at 6].

Other Published Materials

Interviews/Internet Materials

President Nominates Judge Al Gonzales as Next Attorney General; Remarks by

the President and Attorney General Nominee Judge Alberto Gonzales (Nov. 10,
2004), at hitp://www.whitehouse.gov/news/releases/2004/11/20041110-8 himl.

Judge Gonzales Discusses Records Management (Nov. 4, 2004), at
http://www.whitehouse.gov/results/tools/gonzalestranscript.htm].

Interview with Judge Alberto Gonzales, Nos Conocemos (Oct. 15, 2004), at
http:/fwww.georgewbush.com/Chat/transcript.aspx7ID=43,
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Intérview with Judge Al Gonzales, White House Interactive (Oct. 1, 2004), at
http://www.whitehouse.gov/interactive/oct04. html,

Interview with Judge Al Gonzales, White House Interactive (Aug. 13, 2004), at
http://www.whitehouse.gov/interactive/August04.html.

Interview with Alberto Gonzales, Ask the White House (July 7, 2004), at
http://www.whitehouse.gov/ask/20040707 html.

Interview with Judge Al Gonzales, White House Interactive (May 4, 2004), at
http://www . whitehouse.gov/interactive/may04.html.

Interview with Al Gonzales, Ask the White House (Oct. 30, 2003) at
http://www.whitehouse.gov/ask/20031030.html.

Interview with Alberto Gonzales, Ask the White House (Sep. 9, 2003), at
http://’www.whitehouse.gov/ask/20030905-2.html.

Interview with Judge Alberto Gonzales, Ask the White House (May 8, 2003), at
http://www.whitehouse.gov/ask/20030508 html.

Interview with White House Counsel Alberto R. Gonzales, The Third Branch
(May 2002), at http://www.uscourts.gov/ttb/may02ttb/interview.html.

Interview with Alberto R. Gonzales, The Newshour with Jim Lehrer (Nov. 28,
2001), at
http://www.pbs.org/newshour/bb/white_house/July-dec01/gonzales_11-28.htmi.

Letters’/Memoranda

Letter from Alberto R. Gonzales, Counsel to the President, to Chairman Thomas
H. Kean and Vice Chairman Lee H. Hamilton, National Commission on Terrorist
Attacks Upon the United States (Mar. 30, 2004), at
hitp://www.whitehouse.gov/news/releases/2004/03/20040330-3.html.

Letter from Alberto R. Gonzales, Counsel to the President, to Senator Charles
Schumer (May 6, 2003), at
http:/fwww.usdoj.gov/olp/judgesschumerletter5603-2.pdf.

Letter from Alberto R. Gonzales, Counsel to the President, to Senators Patrick J.
Leahy, Edward M. Kennedy, Joseph R. Biden, Herb Kohl, Dianne Feinstein,
Russell D. Feingold, Charles E. Schumer, Richard J. Durbin, and Maria Cantwell
(May 2, 2001), at

http://www.whitehouse.gov/news/releases/2001/05/20010507. html
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Letter from Alberto R. Gonzales, Counsel to the President, to Martha W. Barnett,
President of American Bar Association (Mar. 22, 2001), at
http://www . whitehouse.gov/news/releases/2001/03/20010322-5 html,

Letter from Alberto R. Gonzales, Counsel to the President, to Senators Patrick J.
Leahy and Charles Schumer (Mar. 22, 2001), at
http://www.whitehouse.gov/news/releases/2001/03/20010322-4 . html.

Memorandum from Alberto R. Gonzales, General Counsel, to Governor George
W. Bush (Feb. 14, 1995), at
http://www theatlantic.com/doc/prem/200307/berlow-documents.

Press Briéﬁngs

Press Briefing by White House Counsel Judge Alberto Gonzales, U.S.
Department of Defense General Counsel William Haynes, U.S. Department of
Defense Deputy General Counsel Daniel Dell'Orto, and U.S. Army Deputy Chief
of Staff for Intelligence General Keith Alexander (June 22, 2004), at
http://www.whitehouse.gov/news/releases/2004/06/20040622-14 html.

Press Briefing by Dr. Richard Tubb (June 29, 2002), at
http://www.whitehouse.gov/news/releases/2002/06/20020629-7 htmi.

Press Briefing by Dr. Richard Tubb (June 28, 2002), at
http://www.whitehouse.gov/news/releases/2002/06/20020628-10.html.

Judicial Opinions

Pustejovsky v. Rapid-American Corp., 35 §.W.3d 643 (Tex. 2000).
Texas Dep't of Transp. v. Able, 35 S.W.3d 608 (Tex. 2000).

Grapevine Excavation. Inc. v. Maryland Lloyds, 35 S.W.3d 1 (Tex. 2000)
(Gonzales, I., concurring).

Prudential Ins. Co. v, Financial Rev. Servs., Inc., 29 $.W.3d 74 (Tex. 2000).

City of Fort Worth v. Zimlich, 29 S.W.3d 62 (Tex. 2000).

Golden Eagle Archery, Inc. v. Jackson, 24 S.W.3d 362 (Tex. 2000). »

Lopez v. Munoz, Hockema & Reed, 22 S.W.3d 857 (Tex. 2000) (Gonzales, J.,
concurring in part and dissenting in part).

Southwestern Refining Co. v. Bernal, 22 'S.W.3d 425 (Tex. 2000).
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Gulf Ins. Co. v. Burns Motors, Inc., 22 S.W.3d 417 (Tex. 2000).

In re Doe, 19 S.W.3d 346 (Tex. 2000) (Gonzales, J., concurring).

In re Doe 3, 19 S.W.3d 300 (Tex. 2000) (Gonzales, J., concurring in the
judgment), .

Osterberg v. Peca, 12 8.W.3d 31 (Tex. 2000) (Gonzales, J., concurring).
Mallios v. Baker, 11 S.W.3d 157 (Tex. 2000).

In-re The Dallas Morning News, Inc., 10 S.W.3d 298 (Tex. 1999) (Gonzales, J.,
concurring).

In re Missouri Pacific Railroad Co., 998 S.W.2d 212 (Tex. 1999).-

General Motors Corp. v. Sanéhei, 997 S.W.2d 584 (Tex. 1999).

Mid-Century Ins. Co. v. Kidd, 997 S.W.2d 265 (Tex. 1999).

Texas Farmers Ins. Co. v. Murphy, 996 S.W.2d 873 (Tex. 1999).

Fitzgerald v. Advanced Spine Fixation Sys., Inc., 996 S.W.2d 864 (Tex. 1999).

Speeches

Alberto R. Gonzales, Speech at the Union League Power Lunch with Latino
Leaders (Oct. 27, 2004).

Alberto R. Gonzales, Speech at St. Joseph’s University (Oct 27, 2004, copy of
remarks not available).

Alberto R. Gonzales, Speech at the U.S. Department of Housing and Urban
Development (Oct. 19, 2004).

Alberto R. Gonzales, Speech at the National Latino Peace Officers Association
(Oct. 16, 2004), ‘

Alberto R. Gonzales, Speech in Las Vegas, Nevada “Nos Conocemos” Tour (Oct,
12, 2004). )

Alberto R. Gonzales, Speech in Denver, Colorado “Nos Conocemos” Tour (Oct.
12, 2004).
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Alberto R. Gonzales, Speech in Las Cruces, New Mexico “Nos Conocemos™ Tour
(Oct, 11, 2004).

Alberto R. Gonzales, Speech in Albuquerque, New Mexico “Nos Conocemos”™
Tour (Oct, 11, 2004).

Alberto R, Gonzales, Speech to the Louisville Latino Community (Oct. 4, 2004).

Alberto R. Gonzales, Speech at the U.S. Hispanic Contractors Association 2004
National Conference (Sep. 25, 2004).

Alberto R. Gonzales, Speech at the National Hispanic Leadership Summit (July
12, 2004).

Alberto R. Gonzales, Speech at the Mount St. Mary’s College Commencement
(May 23, 2004).

Alberto R. Gonzales, Speech at the Latin American Association Companeros
Awards Luncheon May 19, 2004).

Alberto R. Gonzales, Speech at the Pepperdine University Law School Dinner
(Feb. 28, 2004).

Alberto R. Gonzales, Speech at the American Bar Association Standing
Committee on Law and National Security (Feb. 24, 2004).

Alberto R. Gonzales, Speech at the Belle Haven Country Club Introducing
General Richard B. Myers (Feb. 21, 2004).

Alberto R. Gonzales, Speech at the Hispanic Bar Association (Nov, 12, 2003).
Alberto R. Gonzales, Speech at the Lawyers for Literacy (Oct. 24, 2003).
Alberto R. Gonzales, Speech at the American Bar Association (Oct. 23, 2003).
Alberto R. Gonzales, Speech at the Hispanic College Fund (Oct. 22, 2003),

Alberto R. Gonzales, Speech at the Association for the Advancement of Mexican
Americans (Oct. 16, 2003).

Alberto R. Gonzales, Speech at the Central Intelligence Agency (Oct. 15, 2003).

Alberto R. Gonzales, Speech at the U.S. Department of the Air Force 11th Wing
Bolling Air Force Base (Oct. 9, 2003).
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Alberto R. Gonzales, Speech at the Connecticut Latino and Puerto Rican Affairs
Commission (Oct. 4, 2003).

Alberto R. Gonzales, Speech at the White House Communications Agency (Sep.
30, 2003).

Alberto R. Gonzales, Speech at the U.S. Coast Guard (Sep. 17, 2003).
Alberto R. Gonzales, Speéch at the U.S. Department of Labor (Sep. 17, 2003).
Alberto R. Gonzales, Speech at the American GI Forum (Aug. 15, 2003).

Alberto R. Gonzales, Speech at the San Diego Regional Chamber of Commerce
(Aug. 7, 2003).

Alberto'R. Gonzales, Speech at the Lincoln-Juarez Oppdrtunity Center (Aug. 7,
2003).

Alberto R. Gonzales, Speech at the New Majority Reception (Aug. 6, 2003).
Alberto R. Gonzales, Speech at Town Hall Los Angeles (Aug. 6, 2003).

Alberto R. Gonzales, Speech at the College Republican National Committee
Convention (July 26, 2003).

Alberto R. Gonzales, Speech at the Texas Association of Mexican Chambers of
Commerce (July 19, 2003).

Alberto R. Gonzales, Speech at the National Association of Latino Elected and
Appointed Officials (June 27, 2003).

Alberto R. Gonzales, Speech at the Arizona Republican Party (June 27, 2003).

Alberto R. Gonzales, Speech at the California Newspaper Publisher’s Association
(June 26, 2003).

Alberto R. Gonzales, Spéech at the U.S. Chamber of Commerce Minority
Business Roundtable (June 18, 2003).

Alberto R. Gonzales, Speech at the U.S. Marine Corps Sunsct Parade Reception
(June 17, 2003).

Alberto R. Gonzales, Speech at the South Texas College of Law Commencement
(May 24, 2003).

11
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Alberto R. Gonzales, Speech at the Rutgers University School of Law
Commencement (May 23, 2003).

Alberto R. Gonzales, Speech at the State Department Hispanic Business
Conference (May 19, 2003).

Alberto R. Gonzales, Speech at the National Archives and Records
Administration (May 13, 2003).

Alberto R. Gonzales, Speech at the Rose Garden Introducing President George W.
Bush (May 9, 2003). .

Alberto R. Gonzales, Speech at Miami-Dade Community College (May 3, 2003).

Alberto R. Gonzales, Speech at the National Security Agency Law Day (May 2,
2003). ;

Alberto R. Gonzales, Speech at the U.S. Navy JAG (Apr. 30, 2003).

Alberto R. Gonzales, Speech at the Travis County Lincoln-Reagan Day Dinner
(Apr. 25, 2003).

Alberto R. Gonzales, Speech at the Hispanic Leadership Luncheon (Apr. 25,
2003).

Alberto R. Gonzales, Speech at the Denver Hispanic Chamber of Commerce
(Apr. 11, 2003).

Alberto R, Gonzales, Speech at Washington & Lee University (Mar. 31, 2003).

Alberto R. Gonzales, Speech at the U.S. Hispanic Chamber of Commerce (Mar.
13. 2003).

Alberto R. Gonzales, Speech at the League of United Latin American Citizens
(Mar. 11, 2003).

Alberto R. Gonzales, Speech at O'Melveny & Myers (Mar. 1, 2003).
Alberto R. Gonzales, Speech at the Latino Business Coalition (Feb. 26, 2003).

Alberto R. Gonzales, Speech at the Texas Tactical Police Officers Association
(Jan. 21, 2003).

Alberto R. Gonzales, Speech at the United States Military Academy (Nov. 8,
2002).

12
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Alberto R, Gonzales, Speech at the Blank Rome Comisky & McCauley Retreat
(Oct. 25, 2002).

Alberto R. Gonzales, Speech at the Associated Press Managing Editors Annual
Awards Luncheon (Oct. 24, 2002).

Alberto R. Gonzales, Speech at the Hispanic National Bar Association (Oct. 19,
2002). : .

Alberto R. Gonzales, Speech at the National Defense University (Oet. 7, 2002).
Alberto R. Gonzales, Speech at the Hispanic Scholarship Fund (Oct. 2, 2002).
Alberto R. Gonzales, Speech at the Federal Bar Association (Sep. 28, 2002).

Alberto R. Gonzales, Speech at the Southern Methodist University Law School
(Sep. 27, 2002). '

Alberto R. Gonzales, Speech at the National Hispanic Publication Association
(Sep. 26, 2002).

Alberto R. Gonzales, Speech at the Defense CEETA (Sep. 24, 2002).

Alberto R. Gonzales, Speech at the National Hispanic Leadership Summit (Sep.
18,2002).

Alberto R. Gonzales, Speech at the National Hispanic Foundation for the Arts
Dinner (Sep. 17, 2002).

Alberto R. Gonzales, Speech at the Naval Postgraduate School (Aug. 27, 2002).

Alberto R. Gonzales, Speech at the Federal Dispute Resolution Conference (Aug.
22,2002). .

Alberto R. Gonzales, Speech at the Parsky Luncheon (Aug. 22, 2002).

Alberto R. Gonzales, Speech at the Orange County Republican Party Meeting
(Aug. 22, 2002).

Alberto R. Gonzales, Speech at the League of United Latin American Citizens
(June 27, 2002).

Alberto R. Gonzales, Speech at the Texas Supreme Court Historical Society (June
7,2002).

13
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Alberto R. Gonzales, Speech at the Mexican American Legal Defense and
Educational Fund (June 6, 2002).

Alberto R. Gonzales, Speech at the Harvard Law School Distinguished Alumni
Award Ceremony (June 5, 2002).

Alberto R. Gonzales, Speech at Catholic University of America School of Law
. Commencement (May 25, 2002).

Alberto R. Gonzales, Speech at the America Law Institute (May 15, 2002).

Alberto R. Gonzales, Speech at the Houston Hispanic Bar Association (May 1.0,
2002).

Alberto R. Gonzales, Speech at the American Bar Association (May 7, 2002).
Alberto R. Gonzales, Speech at the Council for National Policy (May 3, 2002).

Alberto R. Gonzales, Speech at the Bar Association of Montgomery County (May
3, 2002).

Alberto R. Gonzales, Speech at the Tulane Latin American Law Institute (May 3,
2002).

Alberto R. Gonzales, Speech at the Business Roundtable (Apr. 29, 2002).
Alberto R. Gonzales, Speech at the U.S. Air Force JAG (Apr. 24, 2002).

Alberto R. Gonzales, Speech at the Association of Hispanic Advertising Agencies
(Apr. 19, 2002).

Alberto R. Gonzales, Speech at the Republican National Lawyers Association
(Apr. 19, 2002).

Alberto R. Gonzales, Speech at the Presidential Distinguished Rank Award
Banquet (Apr, 18, 2002).

Alberto R. Gonzales, Speech at the Brookings Institution Interagency Seminar
Group {Apr. 9, 2002).

Alberto R. Gonzales, Speech at the Texas General Counsel Group (Apr. 5, 2002).
Alberto R. Gonzales, Speech at the Texas Defense Council (Apr. 4, 2002).

Alberto R. Gonzales, Speech at the Young Hispanic Republicans Association
(Mar. 21, 2002).

14
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Alberto R. Gonzales, Speech at the Indian Treaty Room Introducing President
George W. Bush (Mar. 20, 2002).

Alberto R. Gonzales, Speech at the American Tort Reform Association (Mar. 14,
2002).

Alberto'R. Gonzales, Speech at the New Jersey Hispanic Bar Association (Feb.
23,2002). . :

Alberto R. Gonzales, Speech at Howard University (Feb. 13, 2002).

Alberto R. Gonzales, Speech at the Colorado Hispanic Bar Association (Feb. 2,
2002).

Alberto R. Gonzales, Speech at the National Association of Hispanic Federal
Executives Summit (Jan. 24, 2002). . .

Alberto R. Gonzales, Speech at the Republican National Committee Legal Eagles
(Jan. 11, 2002).

Alberto R. Gonzales, Speech at the Federal Bar Association (Jan. 4, 2002).
Alberto R. Gonzales, Speech at the Federalist Society (Dec. 13, 2001).

Alberto R. Gonzales, Speech at the American Bar Association National Security
Conference (Nov. 30, 2001).

Alberto R. Gonzales, Speech at the American Bar Association Business Section
(Nov. 14, 2001).

Alberto R. Gonzales, Speech at the Council of Chief Legal Officers (Oct. 22,
2001).

Alberto R. Gonzales, Speech at the White House Introducing President George
W. Bush (Oct. 12, 2001).

Alberto R, Gonzales, Speech at the Federal Deposit Insurance Corporation (Sept
27,2001).

Alberto R. Gonzales, Speech at the U.S. Department of Agriculture (Sep. 26,
2001).

Alberto R. Gonzales, Speech at the U.S. Department of Justice (Sep. 19, 2001).

Alberto R. Gonzales, Speech at the Office of Government Ethics 2001
Conference (Sep. 11, 2001).

15
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Alberto R. Gonzales, Speech at the Baker Institute (Sep. 7., 2001).

Alberto R. Gonzales, Speech at the Houston Forum and Houston Bar Association
(Sep. 7,2001).

Alberto R. Gonzales, Speech at the Conference of Chief Justices and National
Center for State Courts (July 31, 2001).

Alberto R. Gonzales, Speech at the Minority Corporate Counsel Association
Diversity Dinner (June 21, 2001).

Alberto R. Gonzales, Speech at the Hispanic Corporate Achievers (June 1, 2001),

Alberto R. Gonzales, Speech at the National District Attorneys Association (May
21,2001).

Alberto R. Gonzales, Speech at the Texas Supreme Court (May 10, 2001),
Alberto R. Gonzales, Speech at the Heritage Foundation (Apr. 18, 2001).

Alberto R. Gonzales, Speech at the Mexican American Legal Defense and
Educational Fund (Apr. 3, 2001).

Alberto R. Gonzales, Speech at the Hispanic Association of Colleges and
Universities (Apr. 3, 2001).

Alberto R. Gonzales, Speech at the Mexican American Bar Association of
Houston (Feb. 22, 2001).

Alberto R. Gonzales, Speech at the Asian Bar Association (Oct. 18, 2000).

Alberto R. Gonzales, Speech at the Dallas Bar Association Appellate Section
(Oct. 15, 2000).

Alberto R. Gonzales, Speech at the Red Mass (Oct. 12, 2000).

Alberto R. Gonzales, Speech at the Texas Association of Civil Trial and Appellate
Specialists (Sep. 21, 2000).

Alberto R. Gonzales, Speech at the Commitment to Leadership Award Ceremony
(June 8, 2000).

Alberto R. Gonzales, Speech at the Hispanic Contractors Association (Nov. 5,
1999).

16
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Alberto R. Gonzales, Speech at the American Association of Hispanic CPAs (Oct.
22, 1999).

Alberto R. Gonzales, Speech at the Southwestern Insurance Information Service
(Oct. 19, 1999).

Alberto R. Gonzales, Speech at the Hispanic National Bar Association (Oct. 17,
1999).

Alberto R. Gonzales, Speech at the Sixth Annual Conference of the Texas/Mexico
. Bar Association (Oct. 16, 1999).

Alberto R, Gonzales, Speech at the Hispanic Bar Association of Austin and the
Hispanic Chamber of Commerce (Oct. 5, 1999).

Alberto R. Gonzales, Speech at the Houston Hispanic Professionals’ Leadership
Day (Aug. 5, 1999).

Alberto R. Gonzales, Speech at the LULAC State Convention (June 5, 1999).
Alberto R. Gonzales, Speech at the Valley Bar Association (Apr. 30, 1999).

Alberto R. Gonzales, Speech at the Texas General Counsel Group (Apr. 10,
1999).

Alberto R. Gonzales, Speech at the Texarkana Bar Association (Feb. 17, 1999).
Health: What is the present state of your health? List the date of your last physical.
1 am in good heath. My last physical was on August 13, 2003,

Public Office: State (chronologically) any public offices you have held, other than
judicial offices, including the terms of service and whether such positions were
elected or appointed. State (chronologically) any unsuccessful candidacies for
elective public office.

Counsel to the President, 1/20/2001-present; appointed by President George W.
Bush

Justice, Supreme Court of Texas,1/1999-12/2000; appointed by Governor George
W. Bush in 1999, elected in 2000

Secretary of State, State of Texas, 12/1997-1/1999; appointed by Governor
George W. Bush

Member, Texas Judicial Districts Board, 1996-1997; appointed by Governor

. George W. Bush

General Counsel to the Govemor, State of Texas, 1/1995-12/1997; appointed by
Govemor George W. Bush

Member, Mayor’s Land Use Strategy Committee, 1990; appointed by Houston
Mayor Kathy Whitmire
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Member, Real Estate Research Ad\;isory Committee, 7/1987; appointed by
Governor William P. Clements

15. Legal Career:

a. Describe chronologically your law practice and experience after graduation
from law school including:

‘1. whether you served as a clerk to a judge, and if so, the name of
the judge, the court, and the dates of the period you were a
clerk;

1 did not serve as a clerk to a judge.
2. ‘whether you practiced alone, and if so, the addresses and dates;
I have never practiced alone.

3. the dates, names and addresses of law firms or offices,
companies or governmental agencies with which you have
been connected, and the nature of your connection with each;

1/2001-present

Executive Office of the President
The White House

1600 Pennsylvania Ave, NW
Washington, DC 20502

Counsel to the President

12/2000-1/2001

Presidential Transition Team
1800 G Street, NW
Washington, DC 20502

White House Counsel Designee

1/1999-12/2000

Supreme Court of Texas

201 West 14" Street, 3" Floor
Austin, Texas 78701

Justice

12/1997-1/1999

Office of the Secretary of State
State of Texas

1900 Congress, Room 1E.8
Austin, Texas 78711
Secretary of State

18
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1/1995-12/1997

Office of the General Counsel]
State of Texas

1100 San Jacinto, 4™ Floor
Austin, Texas 78701

General Counsel to the Governor

6/1982-1/1995

Vinson & Elkins L.L.P.
First City Tower

1001 Fannin St, Suite 2300
Houston, Texas 77002
Associate/Partner

1/1986-5/1986, 1/1987-5/1987
University of Houston

" 4800 Calhoun Street
Houston, Texas 77204
Adjunct Professor

1. What has been the general character of your law practice, dividing it
into periods with dates if its character has changed over the years?

From 1982 to 1995, I maintained a corporate practice in the private
sector. I provided general business advice on matters including
acquisitions and mergers, the structuring of financial arrangements,
contract negotiations, and venture capital financing. 1also
provided counsel on matters related to the oil and gas industries,
primarily related to the acquisition and leasing of properties. In
addition, I supervised real estate transactional work, dealing with
property acquisition, leasing, and development.

From January of 1995 to December of 2000, I served in the
government of the State of Texas. 1 served as General Counsel to
Texas Governor George W. Bush, and then as the Secretary of
State of the State of Texas.

From January 1999 through December 2000, I served as a Justice
on the Supreme Court of Texas. I heard cases on a wide range of
civil matters. Reported opinions that I authored are listed in my
response to Question 12, above.

19
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From January 2001 to the present, I have served as Counsel to
President George W. Bush. In that role, I serve as chief legal
advisor to the President and to the White House, and provide
counsel on matters ranging from litigation involving the United
States, to the legal implications of various programs, policies, and
legislation under consideration by the Administration. In addition,
1 chair the White House Judicial Selection Committee.

2. Describe your typical former clients, and mention the areas, if any, in
which you have specialized.

Prior to entering public service, I specialized in corporate and real
estate law. My typical clients during this time were large and mid-
sized corporations, partnerships, joint ventures, and individuals.

1. Did you appear in court frequently, occasionally, or not at all? If the
frequency of your appearances in court varied, describe each such
variance, giving dates,

My most significant courtroom experience came in my nearly two
years as a state Supreme Court Justice. As Counsel to the
President and General Counsel to the Governor, I provided
extensive advice-on litigation matters involving the United States
and Texas, respectively, although, with one exception, I did not
personally appear in court on those matters. My private practice
was transactional in nature; it was not litigation-based.

2. What percentage of these appearances was in
(a) federal court;
(b) state courts of record;
(c) other courts.
Not applicable.

3. What percentage of your litigation was:

(a) civil:
(b) criminal.

Not applicable.

20
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4. State the number of cases in courts of record you tried to verdict or
judgment (rather than settled), indicating whether you were sole
counsel, chief counsel, or associate counsel.

Not applicable.

5. What percentage of these trials was:

(a) jury;
(b) non-jury.

Not applicable.

Litigation: Describe the ten most significant litigated matters which you personally
handled. Give the citations, if the cases were reported, and the docket number and date if
unreported. Give a capsule summary of the substance of each case. Identify the party or
parties whom you represented; describe in detail the nature of your participation in the
litigation and the final disposition of the case. Also state as to each case:

(a) the date of representation;

(b)  the name of the court and the name of the judge or judges before whom
the case was litigated; and

{c) the individual name, addresses, and telephone numbers of co-counsel and
of principal counsel for each of the other parties.

As noted above, my principal time in the courtroom came during my service as a
Texas Supreme Court Justice. Nineteen reported opinions that I have authored
are listed in my response to question 12, above, and are provided with this
questionnaire.

During my nearly four years as Counsel to the President, and nearly three years as
General Counsel to the Governor, I provided guidance on civil and criminal
litigation matters on a daily basis, although, with one exception, I was not
personally called upon to appear in court.

During my time in the private sector, I maintained a transactional practice. Some
of the most significant transactions with respect to which I provided counsel are
listed in my response to question 17.

Please see below for a list of ten people with whom I have worked:
1. Ted Olson 202-955-8500 (o)

1050 Connecticut Avenue N.W.
Washington, D.C. 20036
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2. Joe Dilg 713-758-2062 (0)
First City Tower
1001 Fannin Street, Suite 2300
Houston, TX 77002-6760

3. Larry Dreyfuss 713-646-4143 (o)
333 Clay Street
Suite 1600
Houston, Texas 77210

4. Pat Oxford 713-221-1432 (o)
711 Louisiana Street
Suite 2900
Houston, Texas 77002-2781

5. Roland Garcia 713-226-1348 (o)
3400 JP Morgan Chase Tower
Houston, Texas 77002

6. Harriet O’Neill 512-463-1312 (o)
Supreme Court of Texas
201 W 14™ Street
Austin, Texas 78701

7. Ewing Werlein 713-250-5920 (o)
515 Rusk Avenue
Houston, Texas 77002

8. Larry Thompson 914-253-2000 (o)
PepsiCo, Inc.
700 Anderson Hill Road
Purchase, NY 10577

9. Tim Flanigan 202-350-6908 (o)
607 14th Street NW, Suite 550
Washington, DC 20005

10.  John Comyn 202-224-8402 (o)
517 Hart Senate Office Bldg
Washington, DC 20510

17. Legal Activities: Describe the most significant legal activities you have pursued,
including significant litigation which did not progress to trial or legal matters that did not
involve litigation. Describe the nature of your participation in this question, please omit
any information protected by the attorey-client privilege (unless the privilege has been
waived).
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. As Counsel to the President (1/2001-present), 1 have served as the chief legal
advisor to President George W. Bush and to the White House. 1 provide
advice on matters ranging from litigation (both civil and criminal, including
pardons) involving the United States, to the scope of the President’s powers
under the Constitution. My office provides advice on ethical questions that
arise as the Administration carries out its functions. I also chair the White
House Judicial Selection Committee, which makes recommendations to the
President regarding nominations for federal judgeships.

. As a Justice on the Supreme Court of Texas (1/1999-12/2000), I heard
arguments, voted, and wrote opinions on a wide variety of civil matters,
including constitutional and statutory questions. Nineteen reported opinions
that I authored are listed in my response to question 12.

. As Secretary of State of the State of Texas (12/1997-1/1999), I supervised a
department of approximately 240.employees, and managed a biennial budget
of approximately $37 million. Among my duties as Secretary of State, I
served as a senior advisor to Governor Bush, as Chief Election Officer for the
State, and as the Governor’s lead liaison on Mexico and border issues.

. As Counsel to Governor George W. Bush (1/1995-12/1997), 1 served as the
Governor's principal legal advisor. In particular, I provided advice on
criminal and civil litigation matters in which the state of Texas was a party,
pardons, and issues relating to the authorities of the Governor under Texas
law.

. During my time in the private sector at Vinson & Elkins L.L.P. (6/1982-
1/1995), I maintained a commercial, real estate, and oil and gas law practice.
The following are some of the most significant transactions I worked on
during that time. This listing is not meant to be comprehensive, Rather, it is
meant to illustrate the sort of work I did in the private sector.

1) On behalf of Texas Eastern Corporation, I provided advice on the
negotiation and documentation of acquisition, development, financing,
leasing, and joint venture arrangements for the Houston Center
Project, a multi-block real estate development project undertaken in
the 1980s and 1990s in downtown Houston. The development
included office buildings, hotels, and retail space.

2) Irepresented the Weir Group of Scotland in its acquisition of Baker
Hughes, Inc.’s Envirotech Industrial Pump and Valve Division. 1
worked on the negotiation and documentation of the acquisition of
assets and companies located in multiple jurisdictions, including
Australia, the Netherlands, South Africa, Chile, Brazil, and the United
States.
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I provided counsel to American General Corporation in its acquisition
of Genstar Development Group. This acqulsmon involved multi-use
planned real estate development projects in California, Texas, and
Florida. Also involved was the restructuring of contractual

arrangements between my client and the development company that

managed the projects.

On behalf of Abercrombie Interests, Inc., I provided counsel on a
Houston inner-city redevelopment project that included the renovation
of commercial buildings, financing, and the leasing of space in those
buildings to commercial tenants.
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I - FINANCIAL DATA AND CONFLICT OF INTEREST (PUBLIC)

List sources, amounts and dates of all anticipated receipts from deferred income
arrangements, stock, options, uncompleted contracts and other future benefits which you
expect to derive from previous business relationships, professional services, firm )
memberships, former employers, clients, or customers. Please describe the arrangements
you have made to be compensated in the future for any financial or business interest.

I have a non-vested financial interest in two defined benefit pension plans under
the State of Texas Employee Retirement System. These plans are the state
employee and the judicial plans, both of which require five years of service for
purposes of vesting. Currently, I am a non-contributing participant in each plan,
and can only withdraw the corntributions I have made to each plan. My
contributions and earnings to date total about $17,000 in the judicial plan, and
$35,000 in the state employee plan.

Explain how you will resolve any potential conflict of interest, including the procedure
you will follow in determining these areas of concern. Identify the categories of
iitigation and financial arrangements that are likely to present potential conflicts-of-
interest during your initial service in the position to which you have been nominated.

In the event of a potential conflict of interest I would consult with the Department
of Justice Ethics Official. My financial disclosure report discloses no actual or
potential financial conflicts of interest that I need to resolve.

Do you have any plans, commitments, or agreements to pursue outside employment, with
or without compensation, during your service in the position to which you have been
nominated? If so, explain.

None.
List sources and amounts of all income received during the calendar year preceding your
nomination and for the current calendar year, including all salaries, fees, dividends,
interest, gifts, rents, royalties, patents, honoraria, and other items exceeding $500 or
more. (If you prefer to do so, copies of the financial disclosure report, required by the
Ethics in Government Act of 1978, may be substituted here.)

See attached.

Please complete the attached financial net worth statement in detail (add schedules as
called for).

See attached net worth statement.
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6. Have you ever held a position or played a role in a political campaign? If so,
please identify the particulars of the campaign, including the candidate, dates of the
campaign, your title and responsibilities.

In the fall of 2000, I ran as a candidate for a full-term as Supreme Court Justice
and was elected. 1 served in this position through December 2000, I also spoke at
several political events in support of President George W. Bush’s recent re-
election campaign, including the “Nos Conocemos™ tour in New Mexico, Nevada,
and Colorado (10/10/2004-10/12/2004), and a trip to Philadelphia, Pennsylvania
(10/27/2004), where I gave two speeches.
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1.  GENERAL (PUBLIC)

An ethical consideration under Canon 2 of the American Bar Association’s Code of
Professional Responsibility calls for “every lawyer, regardless of professional
prominence or professxonal workload, to find some time to participate in serving the
disadvantaged.” Describe what you have done to fulfill these responsibilities, hstmg
specxﬁc instances and the amount of time devoted to each.

1 have been actively involved in community service organizations throughout my

adult life. Please see the list below, noting that this list reflects the most
significant of my many civic activities:

Board Trustee, Texas Bar Foundation, 1996-1999

Board Director, State Bar of Texas, 1991-1994

Board Director; INROADS/Houston, Inc., 1994

Board Director, United Way of the Texas Gulf Coast, 1993-1994
President, Leadership Houston, 1993-1994

Board Director, Association for the Advancement of Mexican-Americans,

1991-1992
President, Houston Hispanic Bar Association, 1990-1991
President, Houston Hispanic Forum, 1990-1991
Director, Big Brothers Big Sisters, Houston, Texas, 1985-1991
Director, Catholic Charities, Houston, Texas, 1989-1993

Additionally, during my time in private practice, I provided pro bono legal advice
to the Association for the Advancement of Mexican Americans with regard to its
acquisition of a new building. I also provided pro bono counsel to the Houston
Bar Association in 1989 in its efforts to lease office space. In 1990, [ provided
pro bono counsel to the Houston Summit Committee in connection with the 1990
Summit of Industrialized Nations. In 1992, I provided pro bono services to the
Houston Host Committee in connection with the 1992 Republican National
Convention.

Do you currently belong, or have you belonged, to any organization which
discriminates on the basis of race, sex, or religion ~ through either formal

membership requirements or the practical implementation of membership policies? If

50, list, with dates of membership. What you have done to try to change these
policies.

To the best of my knowledge, I have not been involved with any such
organizations.
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AFFIDAVIT

I, ALBCERTD R, Go N 2.4 Le5S | do swear that the information prov1ded in thxs
statement is, to the best of my knowledge, true and accurate.

PDee H 204 _’_[ j’Q

(DATE) ] SO o

Washington, District of Cojumbie
The tomgomg instrument w subseritert and sworn befor
4

R Notary Pt __WMM%,J_.

armmissi explres PR 9}" (NOTARY)
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U.S. Department of Justice

Washington, D.C. 20530

November 18, 2004

Ms. Marilyn L. Glynn
Acting Director
Office of Government Ethics

" Suite 500 )
1201 New York Avenue, NW
‘Washington, DC 20005-3919.

Dear Ms. Glynn:

In accordance with the provisions of Title I of the Ethics in Government Act of 1978 as amended, T am
forwarding the financial disclosure report of Alberto R. Gonzales, who has been nominated by the
Presidentto serve as Attorney General, Department of Justice. We have conducted a thorough review
of the enclosed report.

Mr. Gonzales, the current White House Designated Ethics Official, will continue to maintain the highest
standards of government ethics and will comply with all applicable ethics laws and rules.

- Based on the above agreements and counseling, I am satisfied that the report presents no conflicts of
interest under applicable laws and regulations and that you can so certify to the Senate Judiciary
Committee.

Sinéerely, ‘
Michael H. Allen ’
Deputy Assistant Attorney General

Alternate Designated Agency Ethics Official

Enclosure
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FINANCIAL STATEMENT

NET WORTH

Provide a complete, current financial net worth statement
which itemizes in detail all assets (including bank accounts, real
estate, securities, trusts, investments, and other financial
holdings) all liabilities (including debts, mortgages, loans, and

other financial obligations) of yourself, your spouse, and other
immediate members of your household.
ASSETS LIABILITIES
Cash on hand and in banks 45 560 Notes payable to banks-secured 99 965
U.S. Government securities-add 0 Notes payable to banks-unsecured 43 638
schedule
Listed securities-add schedule 148 | 390 Notes payable to relatives 0
Unlisted securities--add o Notes payable to others 0
schedule
Accounts and notes receivable: Q Accounts and bills due 11 211
Due from relatives and friends [} Unpaid income tax [
Due from others 0 Other unpaid income and interxest o
Doubt ful [¢] Real estate mortgages payable-add | 381 336
schedule
Real estate owned-add schedule 750 Q00 Chattel mortgages and other liens o
payable
Real estate mortgages receivable o Other debts-itemize: o
Autos and other personal 24 73%
property
Cash value-life insurance 0
Other assets itemize:
Household belongings 350 | 000
Jewelry and Personal Property | 25 000
Total liabilities 536 150
Net Worth 817 {475
Total Assets 1 §383 625 Total liabilities and net worth 1 }3s3 825
CONTINGENT LIABILITIES o GENERAL INFORMATICN
As endorser, comaker ox o Are any assets pledged? (Add NO
guarantor schedule}
On leases or contracts o Are you defendant in any suits or | NO*
legal actions?
Legal Claims [} Have you ever taken bankruptcy? NO
Provision for Federal Income Tax ]
Other special debt 0 * Not in my personal capacity
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LISTED SECURITIES SCHEDULE

JP Morgan Bond Fund Select Share Class $30,747
JP Morgan Short Term Bond Fund Select Share Class 9,995
JPMorgan Disciplined Equity Fund Select Share Class 23,456
JP Morgan U.S. Equity Fund Select Share Class 35,108
JP Morgan Multi-Manager Small Cap Growth 3,047
JP Morgan Multi-Manager Small Cap Value 3,546
JP Morgan Fleming International Equity Fund Select 6,406
Oppenheimer Discovery Fund Class A 9,803
Oppenheimer Main Street Fund 14,239
Oppenheimer Global Opportunities Fund 12,043
Total $148,390

REAL ESTATE OWNED SCHEDULE

Vienna, Virginia 22182 : $750,000
(personal residence)

NOTES PAYABLE TO BANKS-SECURED SCHEDULE

Chase Manhattan Mortgage Corporation $99,965

NOTES PAYABLE TO BANKS-UNSECURED SCHEDULE

‘Wells Fargo Bank $43,638

REAL ESTATE MORTGAGES PAYABLE SCHEDULE

Chase Manhattan Mortgage Corporation $381,336
(for personal residence in Vienna, Virginia)
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Chairman SPECTER. Thank you very much, Judge Gonzales.

We will now begin, as stated earlier, 10-minute rounds, and I
will observe my time limit meticulously, and will ask others to do
the same. Senators necessarily have other obligations, and will
have to move in and out of the hearing room, so that if it is pos-
sible to gage the timing, knowing how long it will be before their
turn is up, it is very useful in arranging schedules, and there will
be ample time, as I have said earlier, on multiple rounds.

I am advised that there may be some photos used, and obviously
Senators have full latitude on the range of questioning, but I would
ask my colleagues to be sensitive to photos. There are children
present in the room today, and we are being televised, so that
while we want to have all of the facts and give full latitude to Sen-
ators on their rights to question, we may want to be in Executive
Session or we may want to give children a chance to leave, or take
whatever other precautionary measures that seem appropriate by
all concerned on a consensus of what the Committee thinks ought
to be done on that sensitive subject.

And now, if lights will show to limit my 10 minutes, I will begin.
At the outset of your testimony, Judge Gonzales, you have already
covered the matter, but I think it is important to have an un-
equivocal statement and really a repeat of an unequivocal state-
ment of the position of the administration and your personal views.
Do you approve of torture?

Judge GONZALES. Absolutely not, Senator.

Chairman SPECTER. Do you condemn the interrogators—and you
already answered this in part—at Abu Ghraib and Guantanamo,
but again, for the record, do you condemn the interrogators’ tech-
niques at Abu Ghraib shown on the widely publicized photographs?

Judge GONZALES. Let me say, Senator, that as a human being I
am sickened and outraged by those photos. But as someone who
may be head of the Department, I obviously don’t want to provide
any kind of legal opinion as to whether or not that conduct might
be criminal, and obviously, if anyone is involved in any kind of con-
duct that is subject to prosecution, I would not want to do anything
today to prejudge that prosecution and jeopardize that prosecution.
But obviously, if that conduct falls within the jurisdiction of the
Department of Justice, I will pursue it aggressively, and you have
my word on that.

Chairman SPECTER. Having some experience in the prosecution
of criminal cases, I do not believe a condemnation of that conduct
would impact on what happens at a later date, but thank you for
your statement of rejection of that and condemnation of those prac-
tices. Do you similarly condemn any similar interrogation tech-
niques at Guantanamo?

Judge GONZALES. I am not sure of which specific techniques
you're referring to, Senator, but obviously, there is a range of con-
duct that would be in clear violation of our legal obligations, and
those I would absolutely condemn, yes, sir.

Chairman SPECTER. There will obviously be a good bit of ques-
tioning on this subject, and I intend to turn to other matters and
we will come back to the subject in later rounds to the extent that
as Chairman I think further amplification is necessary, but I do
want to move on to what I consider to be the number one issue fac-
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ing the country, and that is the issue of the fight on terrorism and
the balancing of civil rights with some focus on the PATRIOT Act,
which we enacted shortly after 9/11. Starting with the PATRIOT
Act, that I had already commented that we had this wall which
precluded law enforcement from using evidence of crime which had
been obtained through search and seizure warrants under the For-
eign Intelligence Surveillance Act, and now that evidence may be
used in a criminal prosecution. To what extent has that provision
and the other provisions of the PATRIOT Act been of real impor-
tance in our fight against terrorism?

Judge GONZALES. Well, of course, Mr. Chairman, I have not been
at the Department, so I may not know all of the details of specific
successes that the United States and the Department of Justice
have enjoyed as a result of the tools given to us by the PATRIOT
Act, but I am told that they have been very significant, and that
for our career prosecutors, for the U.S. Attorneys out in the field,
they have been very, very beneficial in allowing our law enforce-
ment personnel to defend this country.

I believe that in part because of the PATRIOT Act, there has not
been a domestic attack on United States soil since 9/11.

Chairman SPECTER. The PATRIOT Act has stimulated the Na-
tional Counterterrorism Center, and that is now part of the new
legislation formalized on the National Intelligence Director, and I
will not go into any detail at this time, but I would urge you to
be very diligent there. And this Committee is going to exercise
oversight on that issue because it is my own view that had we had
proper coordination of all the information prior to 9/11, 9/11 might
well have been prevented, and the FBI has the guiding hand on the
National Counterterrorism Center, and that comes under your pur-
view.

Let me turn now to the issue of the PATRIOT Act aspects which
have been the subject of concern, and legislation is pending where
we have people on both ends of the political spectrum, those on the
right and those on the left on concern. The Act requires the Court
to issue an ex parte order, that is, on the application of law en-
forcement for an administrative subpoena on a showing which is
less than the traditional judicial determination of probable cause,
and there has been concern expressed about access to many
records, private records, illustrated by the concern over library
records. Is there any reason in your judgment, Judge Gonzales,
why the production of those records might not be subjected to the
traditional standard of probable cause before the issuance of the
warrant?

Judge GONZALES. Let me just say, Senator, I am also aware of
a great deal of debate about the provisions of the PATRIOT Act,
and there are concerns about possible infringement of civil lib-
erties. I welcome that debate. I think that we should always ques-
tion the exercise of the power of our Government. The Founders of
this country, that is what motivated, in connection with the fram-
ing of the Constitution, concerns about the exercise of Government
power, and so I am one of those people that is likewise concerned.

With respect to access to library records, to take a specific point,
obviously you’re referring to Section 215 of the PATRIOT Act. 215
relates to obtaining business records. It never mentions library
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records. 215 allows the Government to obtain certain types of busi-
ness records, hotel records, credit card records, rental records,
transportation records, in connection with—it’s got to be related to
a foreign intelligence operation. And the Government cannot do
that without first going to a judge. The Government goes to the
FISA Court and obtains a warrant to do that.

Chairman SPECTER. But there is no requirement for a showing
of probable cause before that judicial order is entered, Judge
Gonzales. And the question is, why can we not have that tradi-
tional probable cause requirement on the obtaining of those
records?

Judge GONZALES. Certainly, Senator, you could do that, but right
now today, a prosecutor could obtain a grand jury subpoena if it
was relevant to a criminal investigation without meeting that
stacildard, and obtain access to those very same library records
and—

Chairman SPECTER. But when the prosecutor obtains those
records on a grand jury subpoena—and I have some familiarity
with that—it is subject to judicial supervision. There can be a mo-
tion to quash. I do not want to take up all of our time there, but
we also have the sneak-and-peek issue, and you will be here to
take a look at that when we have hearings on renewal of the PA-
TRIOT Act, but that is a matter which I think has to be weighed
very carefully in the balance.

Let me turn now to the standards of detention on aliens. Imme-
diately after 9/11, as the Inspector General’s report showed, some
702 aliens were detained without any showing of cause, concerned
that they might be terrorists, but no real evidence or indications
that they were terrorists. We have seen the Department of Justice
exercise authority after an immigration judge has ordered the re-
lease of an alien, and that has been upheld by the Board of Review
for the Department of Justice to overrule those two levels of judi-
cial review and maintain detention. The issue of standards is really
of critical importance, and there has never been a delineation by
the Department of Justice of those standards. At one point Attor-
ney General Ashcroft testified that it was not sufficient simply to
say “national security,” but there had to be some relationship to
the individual on the likelihood of flight or on the problem of a
criminal record or something relating to the individual.

My yellow light is on now, so I will stop the questioning before
my red light appears, and give you an opportunity to respond as
to your views as to what kind of a standard is appropriate for the
detention of aliens.

Judge GONZALES. Let me just say, by answering the question,
Senator, that I do not support or favor the mistreatment, not only
of aliens, but anyone by the Department of Justice. My under-
standing—you have to recall that these actions taken by the De-
partment were shortly after 9/11. There was a great deal of con-
cerns that there may be a second wave of attacks. People didn’t
know. And so there were undocumented aliens that were rounded
up. I am told is that everyone who was rounded up was either out
of status with respect to their immigration status, or had criminal
charges pending against them. There was an independent basis to
hold these people.
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I am aware of the report by the Inspector General. I haven’t re-
viewed it in great detail. I understand that the Department has
made most of the changes recommended by the IG. Obviously, it’s
something that I am concerned about. As to the specific two cases
you mentioned, I'm not aware of the details of those cases, and as
to the standard, quite frankly, Senator, that would be something
I would have to look at and be happy to get back to you in the
event that I am confirmed.

Chairman SPECTER. Thank you.

Senator Leahy.

Senator LEAHY. Thank you, Mr. Chairman.

First off, I wanted to thank both Senator Salazar and Senator
Cornyn for their introduction. Senator Salazar, a Democrat, is
showing bipartisanship here similar to Senator Carnahan coming
to introduce Attorney General Ashcroft, even though he is the man
who had run against her husband.

I would also note that while al Qaeda does not have POW protec-
tion, Geneva still applies, as Secretary Colin Powell has stated very
emphatically. I do not want to leave the impression that somehow
Geneva does not apply just because it involves al Qaeda.

I would like to ask you a few questions about the torture memo
that is dated back in August 1st, 2002, signed by Assistant Attor-
ney General Jay Bybee, and he is now a Federal Appellate Court
Judge. The memo is addressed to you, written at your request. It
is a fairly lengthy memo, and addresses a memorandum from
Alberto Gonzales, Counsel to the President. It concludes—this is
actually the memo here—for an act to violate the torture statute
it must be equivalent in intensity to the pain accompanying serious
physical injury such as organ failure, impairment of bodily func-
tion, or even death. In August 2002, did you agree with that con-
clusion?

Judge GONZALES. Senator, in connection with that opinion, I did
my job as the Counsel to the President to ask the question.

Senator LEAHY. I just want to know, did you agree—I mean we
could spend an hour with that answer, but I am trying to keep it
very simple. Did you agree with that interpretation of the torture
statute back in August 2002?

Judge GONzALES. If I may, sir, let me try to—I'm going to give
you a very quick answer, but I'd like to put a little bit of context.
Obviously, we were interpreting a statute that had never been re-
viewed in the courts, a statute drafted by Congress. We were trying
the interpretation of a standard by Congress. There was discussion
between the White House and the Department of Justice as well
as other agencies about what does this statute mean? It was very,
very difficult. I don’t recall today whether or not I was in agree-
ment with all of the analysis, but I don’t have a disagreement with
the conclusions then reached by the Department.

Ultimately, it is the responsibility of the Department to tell us
what the law means, Senator.

Senator LEAHY. Do you agree today that for an act to violate the
torture statute it must be equivalent in intensity to the pain ac-
companying serious physical injury such as organ failure, impair-
ment of bodily function or even death?
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Judge GONZALES. I do not, Senator. That does not represent the
position of the executive branch. As you know—

Senator LEAHY. But—

Chairman SPECTER. Let him finish his answer.

Senator LEAHY. But it was the position in 2002—

Chairman SPECTER. Wait a minute, Senator Leahy. Let him fin-
ish his answer.

Judge GONZALES. Senator, what you're asking the counsel to do
is to interject himself and direct the Department of Justice, who is
supposed to be free of any kind of political influence, in reaching
a legal interpretation of a law passed by Congress. I certainly give
my views. There was of course conversation and a give and take
discussion about what does the law mean, but ultimately, ulti-
mately by statute the Department of Justice is charged by Con-
gress to provide legal advice on behalf of the President. We asked
the question. That memo represented the position of the executive
branch at the time it was issued.

Senator LEAHY. Well, let me then ask you, if you are going to be
confirmed as Attorney General—and I will accept what you said—
the Bybee memo concludes the President has authority as Com-
mander in Chief to override domestic and international laws pro-
hibiting torture, and can immunize from prosecution anyone, any-
one, who commits torture under his act. Whether legal or not he
can immunize them. Now, as Attorney General, would you believe
the President has authority to exercise a Commander in Chief over-
ride and immunize acts of torture?

Judge GONZALES. First of all, Senator, the President has said we
are not going to engage in torture under any circumstances. And
so you're asking me to answer a hypothetical that is never going
to occur. This President has said we’re not going to engage in tor-
ture under any circumstances, and therefore, that portion of the
opinion was unnecessary and was the reason that we asked that
that portion be withdrawn.

Senator LEAHY. I am trying to think what type of opinions you
might give as Attorney General. Do you agree with that conclusion?

Judge GONZALES. Sir, [—

Senator LEAHY. You are a lawyer, and you have held a position
as a justice of the Texas Supreme Court. You have been the Presi-
dent’s Counsel. You have studied this issue deeply. Do you agree
with that conclusion?

Judge GONZALES. Senator, I do believe there may come an occa-
sion when the Congress might pass a statute that the President
may view as unconstitutional, and that is a position and a view not
just of this President but many, many Presidents from both sides
of the aisle. Obviously, a decision as to whether or not to ignore
a statute passed by Congress is a very, very serious one, and it
would be one that I would spend a great deal of time and attention
before arriving at a conclusion that in fact a President had the au-
thority under the Constitution to—

Senator LEAHY. Mr. Gonzales, I would almost think that you had
served in the Senate because you have learned how to filibuster so
well. T asked a specific question. Does the President have the au-
thority, in your judgment, to exercise a Commander in Chief over-
ride and immunize acts of torture?
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Judge GONZALES. With all due respect, Senator, the President
has said we’re not going to engage in torture. That is a hypo-
thetical question that would involve an analysis of a great number
of factors, and the President simply—

Senator LEAHY. How about putting it this way: do you think that
other world leaders would have authority to authorize the torture
of U.S. citizens if they deemed it necessary for their national secu-
rity?

Judge GONZALES. Senator, I don’t know what laws other world
leaders would be bound by. I think it would—I'm not in a position
to answer that question.

Senator LEAHY. The only reason I ask this is this memo was DOJ
policy for a couple years. It sat there from sometime in 2002, until
just a couple weeks before 2005, late on a Thursday afternoon, it
seems to be somewhat overridden. Of course, that may just be coin-
cidental since your confirmation hearing was coming up. Do you
think if the Bybee memo had not been leaked to the press, it would
still be—because it had never been shown to Congress even though
we had asked for it—do you think it would still be the overriding
legal opinion?

Judge GONZALES. Sir, that I do not know. I do know that when
it became—it was leaked, we had concerns about the fact that peo-
ple assumed that the President was somehow exercising that au-
thority to engage in torture, and we wanted to clarify the record
that the President had not authorized or condoned torture, nor had
directed any actions or excused any actions under the Commander
in Chief override that might otherwise constitute torture, and that
was the reason that the decision was made to delete that portion
of the opinion.

Senator LEAHY. Do you think there is any connection whatsoever
between the policies which actually you had to formulate regarding
treatment and interrogation of prisoners—policies that were sent
out to the Department of Defense and elsewhere—and the wide-
spread abuses that have occurred? Do you acknowledge any ac-
countability for such things, any connection?

Judge GONZALES. Senator, as I said in my remarks, I categori-
cally condemn the conduct that we see reflected in these pictures
at Abu Ghraib. I would refer you to the eight completed investiga-
tions of what happened at Abu Ghraib and in Guantanamo, and
there are still three ongoing. I'm talking about the Taguba report,
the Fay-Jones-Kern Report, the Schlesinger report, the Navy IG,
the Army IG, Jacob, Ryder, Miller, all of these reports. And if you
listened to the press briefings given in connection with the roll-out
of these reports, they do conclude that with respect to the conduct
not reflected in the photos, not the conduct that we find the most
offensive, but conduct related to pure interrogations, that there was
some confusion—

Senator LEAHY. The same reports you talk about say the Depart-
ment of Defense relied on the memo. It is quoted extensively in the
DOD Working Group report on interrogations. That report has
never been repudiated. So apparently they did rely on the memo.
Then we find out about the abuses through the press rather than
the administration. Is there any accountability here anywhere?
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You know, as I mentioned earlier, my son was in the military.
He was held to very, very strict standards. He is trained for com-
bat, held to very, very strict standards. The vast majority of the
men and women in the military are held to those same strict stand-
ards. I am just trying to find out where the accountability is for
this terrible blot that you and I both agree is a terrible blot on the
United States.

Judge GONZALES. I believe that is a very good question, Senator,
and that is why we have these eight completed investigations and
these three pending investigations, while we’ve had four hearings
involving the Secretary of Defense and you've had 18 hearings in-
volving the Deputy Secretary, Under Secretary of Defense, you've
had over 40 briefings with the Congress, because we care very
much about finding out what happened and holding people ac-
countable. Unlike other countries that simply talk about Geneva,
if there is an allegation that we’ve done something wrong, we in-
vestigate it. We're very serious about our commitments, our legal
obligations in Iraq, and if people have done things that they
shouldn’t have done in violation of our legal obligations, they are
going to be held accountable.

Chairman SPECTER. Senator Hatch.

STATEMENT OF HON. ORRIN G. HATCH, A U.S. SENATOR FROM
THE STATE OF UTAH

Senator HATCH. Thank you, Mr. Chairman.

Welcome to the Committee, Judge Gonzales, and your family. We
welcome your family, your wonderful wife, your tremendous moth-
er, brother, mother-in-law. We are really happy to have all of you
here, and I hope that this will be not too unpleasant a hearing for
you.

You have acted, I think, with the highest honor as the White
House Counsel. I know that because I have worked very, very
closely with you all these years, and I have tremendous respect for
you, not only as a human being, and for your ethics and high
standards, but also as an attorney and as someone who I believe
has tried to give the President the best advice you and your staff
have been able to give.

This is one of the highest positions in our country’s cabinet, in
the President’s Cabinet. It does require a person of deep commit-
ment to the principle of equal justice under the law, and I know
that you have that commitment and you will make it. I have
worked so closely with you, I know firsthand the competency of
Judge Gonzales, and that he does believe in equal justice for all.
I also know that you have the ability to make a very outstanding
Attorney General of the United States. Your whole life has been a
success story. You have already had a distinguished career as an
attorney, judge and civil servant. You made much of the opportuni-
ties that you have had by your education at Rice University and
of course the Harvard Law School.

I think your background and experience enables you to bring an
important set of perspectives to the administration of justice and
the Department of Justice. So I stand ready and willing to help
you, Judge Gonzales, in carrying out your new responsibilities, and



61

I think the American people would expect nothing less than equal
justice for all people and fair justice at that.

I see eye-to-eye with you on many issues. We have had our dif-
ferences, but in every case where we have had differences, you
have always spoken in a forthright and decent manner, and you
have been willing to discuss the issues with me and I think others
on this Committee. You are going to be asked some tough questions
today, and that is as it should be I suspect.

I think today’s hearing is certainly going to dwell to a large de-
gree on ongoing public policy on that debate on how a democratic
society with a long tradition of protecting civil liberties should con-
duct itself when it finds itself threatened and attacked by terrorist
groups and individuals who will stop at literally nothing to destroy
our way of life, and who do not represent a particular country, do
not wear uniforms, do not abide by international principles, and
who really are rogue in every sense of that term. It is my hope that
in addition to providing an adequate record about Judge Gonzales’
qualifications to serve as Attorney General, one of the outcomes of
today’s hearing will be to educate the Committee and the public
about the facts of what actions were taken and were not taken with
respect to the treatment and interrogations of various classes of in-
dividuals who have been detained and taken into custody by the
United States as part of our response to the horrific 9/11 terrorist
attacks on America. You have a big job ahead, and I personally
kn(l)lw that you are capable and you are up to doing that job very
well.

Let me just say, before I ask some questions of Judge Gonzales,
I would just like to take this opportunity to once again recognize
the hard work, the dedication and many accomplishments of our
current Attorney General, John Ashcroft. He has been a terrific At-
torney General. He has done a terrific job down there, and I think
the way crime has come down, and a lot of other things have hap-
pened for the betterment of the country, frankly, because of his
leadership. Frankly, it has not been lost on me that many of those
who are posing here today are people who have in many respect
unfairly vilified the current Attorney General over the last four
years.

[The prepared statement of Senator Hatch appears as a submis-
sion for the record.]

Let me just ask some questions by reviewing some of the key
points with respect to the treatment of detainees. Like most Ameri-
cans, I was appalled by the abuses at Abu Ghraib. Some have stat-
ed that the President’s February 7th, 2002 memorandum is some-
how responsible for the abuses at Abu Ghraib, at that prison facil-
ity in Iraq. But is it not true that the February 7th, 2002 memo-
randum actually makes clear that the Geneva Conventions do
apply in both Afghanistan and Iraq?

Judge GONZALES. Senator, I don’t recall that the memo actually
talked about Iraq. The President—there was a decision by the
President that Geneva would apply with respect to our conflict
with the Taliban. However, and I believe there’s little disagreement
about this as a legal matter, because of the way the Taliban have
fought against the United States, that they forfeited their right to
enjoy prisoner of war legal protections. There was never any ques-
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tion about whether Geneva would apply in Iraq. There was no deci-
sion for the President to make. Iraq was a signatory to the Geneva
Convention, so there was no decision for the President to make.
There was no decision by the Department of Justice as to what
kind of techniques should be approved with respect to interroga-
tions in Iraq, because the understanding throughout the adminis-
tration was the Geneva Conventions apply in Iraq.

Senator HATCH. Is it not also true that the President’s February
7th, 2002 memorandum, which is entitled “Humane Treatment of
al Qaeda and Taliban Detainees,” also requires American forces to
treat all detainees humanely, regardless of whether the Geneva
Conventions apply; is that not true?

Judge GONZALES. That is correct. The President gave a directive
to the military that despite the fact that Geneva may not apply
with respect to the conflict and the war on terrorism, it is that ev-
eryone should be treated humanely.

Senator HATCH. That was more than two years ago.

Judge GONZALES. That is correct.

Senator HATCH. Am I correct in my understanding that at no
time did the President authorize the use of torture against detain-
ees regardless of any of the legal memoranda produced by various
entities of the U.S. Government, including the August 2002 Depart-
ment of Justice memo, the so-called Bybee memo?

Judge GONZALES. Senator, the position of the President on tor-
ture is very, very clear, and there is a clear record of this. He does
not believe in torture, condone torture, has never ordered torture,
and anyone engaged in conduct that constitutes torture is going to
be held accountable.

Senator HATCH. And that has never been a problem with regard
to the President or you as his adviser?

Judge GONZALES. Absolutely not, Senator.

Senator HATCH. As Counsel to the President of the United
States, is it your responsibility to approve opinions issued by the
Department of Justice?

Judge GONZALES. No, sir, I don’t believe it is my responsibility,
because it really would politicize the work of the career profes-
sionals at the Department of Justice. I know that some have been
critical of my actions in not trying to force the opinion a certain
way, people that are concerned about certain sections of that opin-
ion, but we have to be very, very careful here. When you use the
White House as a shield, it can also be used as a sword. It can be
used as a sword to force an opinion, to reach an outcome that
would be politically advantageous to the White House, and we don’t
want that to happen. And so I take my responsibilities very seri-
ously in respecting the role of the Department of Justice given to
the Department by Congress to decide for the executive branch
what the law requires.

Senator HATCH. In fact, the Bybee memo was actually withdrawn
by the Department of Justice in June of 2004; am I right on that?

Judge GONZALES. The opinion was withdrawn, yes, sir.

Senator HATCH. The Bybee memo was issued, I believe, six
months after the President issued his February 7th, 2002 memo re-
quiring all detainees to be treated humanely; is that correct?
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Judge GONZALES. That is correct. It has always been the case
that everyone should be—that the military would treat detainees
humanely, consistent with the President’s February order.

Senator HATCH. So that memo did not overrule what the Presi-
dent’s 2002 memo actually said?

Judge GONZALES. Of course not.

Senator HATCH. I think my time is up as well, and I just want
to compliment you. Knowing you personally, and having served
with you, and having worked intimately with you over the last four
years, I want to compliment you for the professional manner in
which you have conducted yourself, and your staff as well. You
have done a terrific job and I just want to let everybody know how
I feel about the job you have done.

Thank you, Mr. Chairman.

Chairman SPECTER. Thank you.

Senator Kennedy.

STATEMENT OF HON. EDWARD M. KENNEDY, A U.S. SENATOR
FROM THE STATE OF MASSACHUSETTS

Senator KENNEDY. Thank you very much, Mr. Chairman.

Welcome, Mr. Gonzales, and welcome to your family. I will in-
clude, if I could, Mr. Chairman, my opening statement and com-
ment that recognizes the extraordinary achievements and accom-
plishments of the nominee, which are incredibly impressive.

[The prepared statement of Senator Kennedy appears as a sub-
mission for the record.]

Chairman SPECTER. Without objection, they will be made a part
of the record.

Senator KENNEDY. In that I said, as I mentioned to the nominee,
that he understands full well our responsibilities in the points of
inquiry that we are going to make.

I sit on the Judiciary Committee and also on the Armed Services
Committee, and I was a member of the Armed Services Committee
in the time that all America saw the Abu Ghraib photos. And just
subsequent to that, we, in the Armed Services Committee, had
General Taguba, who did the Taguba report that was leaked, and
we read the report before a copy was actually provided to the Con-
gress. And immediately the administration claimed during the
hearings that we had with General Taguba, that the Abu Ghraib
was just a few bad apples, there was no higher level of support or
encouragement for the mistreatment of detainees.

Then we learned that the Defense Department’s Working Group
report of April 2003 had provided the broad legal support for the
harsh interrogation tactics, and it dramatically narrowed the defi-
nition of torture, and it recognized the novel defenses for those who
committed the torture. Then we learned that the legal basis for the
Working Group report had been provided by the Justice Depart-
ment in the Bybee memo.

Now, that is what has come up from the administration. That is
what has come up, including the President of the United States.
This Committee, the Armed Services Committee has asked for
these memos. We have depended upon what has been leaked, what
has been put on the Internet, and what has been obtained in the
Freedom of Information and by various attorneys. So there is a cer-
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tain kind of sense by many of us here that the administration—and
you are the point person on the administration—has not been
forthcoming on the whole issues of torture, which not just com-
mitted at Abu Ghraib, but is happening today.

The Bybee torture memorandum, written at your request—and I
would be interested in your reactions to this—made abuse of inter-
rogation easier. It sharply narrowed the definition of torture and
recognized it as new defense for officials who commit torture. For
two years, for two years, from August 2002 to June 2004 you never
repudiated it. That is the record, you never repudiated it. It was
written by the CIA’s bidding, and you can clarify that if that is
false. We can assume it was probably provided to the CIA as writ-
ten. Its principles were adopted in the Defense Department’s Work-
ing Group report. I have it right here, and I will read the identical
provisions in the Bybee report that were put in the Defense De-
partment Working Group report that has been the document which
has been made available to the Defense Department about how
they ought to view torture. This person assumes that the Bybee re-
port has already gone to the CIA in his complacency.

Now, according to the Defense Department’s own investigation—
you referred to Senator Leahy earlier—as to the Defense Depart-
ment, the Working Group report was used to justify—this is
DOD—was used to justify the many abuses that occurred in Af-
ghanistan and Guantanamo. And according to Fay and Schlesinger,
who testified in the Armed Services Committee, the abuse of poli-
cies and practice in Afghanistan and Guantanamo migrated to
Iraq. You have never repudiated the Bybee assertion that presi-
dential power overrides all the prohibitions against torture enacted
and ratified. The President’s directive to act humanely was hollow.
It was vague. It allowed for military necessity exception and did
not even apply to the CIA, did not even apply to the CIA. Abuses
are still being reported. And you were warned by Secretary Powell
and other top military leaders that ignoring our longstanding tradi-
tions and rules would lead to abuse and undermine military cul-
ture, and that is what has happened.

I am going to get to how the Bybee amendment was first written.
As T understand, there is the report in the Washington Post that
the CIA asked you for a legal opinion about how much pain and
suffering an intelligence officer could inflict on a detainee without
violating the '94 anti-torture statute, which I might point out was
strongly supported by Ronald Reagan and Bush I, and passed the
Foreign Relations Committee unanimously. Republicans have been
as concerned about torture as Democrats, and we will get into the
various statutes that have been passed in recent times which
would indicate that.

Now, the Post article states you chaired several meetings at
which various interrogation techniques were discussed. These tech-
niques included the threat of live burial and water-boarding,
whereby the detainee is strapped to a board, forcibly pushed under
water, wrapped in a wet towel and made to believe he might
drown. The article states that you raised no objections, and without
consulting military and State Department experts. They were not
consulted. They were not invited to important meetings. They
might have been important to some, but we know what Secretary
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Taft has said about his exclusion from these. Experts in laws of
torture and war prove the resulting memo gave CIA interrogators
the legal blessings they sought.

Now, was it the CIA that asked you?

Judge GONZALES. Sir, I don’t have specific recollection. I read the
same article. I don’t know whether or not it was the CIA. What I
can say is that after this war began, against this new kind of
threat, this new kind of enemy, we realized that there was a pre-
mium on receiving information. In many ways this war on terror
is a war about information. If we have information we can defeat
the enemy. We had captured some really bad people who we were
concerned had information that might prevent the loss of American
lives in the future. It was important to receive that information,
and people at the agencies wanted to be sure that they would not
do anything that would violate our legal obligations, and so they
did the right thing. They asked questions. What is lawful conduct?
Because we don’t want to do anything that violates the law.

Senator KENNEDY. You asked, at their request—if this is incor-
rect, then correct me. I am not attempting, or if there are provi-
sions in that comment here that are inaccurate, I want to be cor-
rected. I want to be fair on this. But it is my understanding, cer-
tainly it was in the report, that the CIA came to you, asked for the
clarification. You went to the OLC. Now, I want to ask you, did you
ever talk to any members of the OLC while they were drafting the
memorandum? Did you ever suggest to them that they ought to
lean forward on this issue about supporting the extreme uses of
torture, as reported in the newspaper?

Judge GONZALES. Sir, I don’t ever recall using the term “leaning
forward” in terms of stretching what the law is.

?Senator KENNEDY. You talked to the OLC during the drafting of
it?

Judge GONZALES. There is always discussions—not always dis-
cussions, but there often is discussions between the Department of
Justice and OLC and the Counsel’s office regarding legal issues. I
think that’s perfectly appropriate. This is an issue that the White
House cared very much about to ensure that the agencies were not
engaged in conduct—

Senator KENNEDY. What were you urging them? What were you
urging? They are, as I understand, charged to interpret the law.
We have the series of six or seven different laws and conventions
on torture and on the rest of it. They are charged to develop and
say what the statute is. Now, what did you believe your role was
in talking with the OLC and recommending—

Judge GONZALES. To understand their views about the interpre-
tation—

Senator KENNEDY. Weren’t you going to get the document?
Weren’t you going to get their document? Why did you have to talk
to them during the time of the drafting? It suggests in here that
you were urging them to go as far as they possibly could. That is
what the newspaper reported. Your testimony is that you did talk
to them but you cannot remember what you told them.

Judge GONZALES. Sir, I'm sure there was discussion about the
analysis about a very tough statute, a new statute, as I've said re-
peatedly, that had never been interpreted by our courts, and we
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wanted to make sure that we got it right. So we were engaged in
interpreting a very tough statute, and I think it is perfectly reason-
able and customary for lawyers at the Department of Justice to
talk with lawyers at the White House. Again, it was not my role
to direct that we should use certain kinds of methods of receiving
information from terrorists. That was a decision made by the oper-
ational agencies, and they said we need to try to get this informa-
tion. What is lawful? And we look to the Department of Justice to
tell us what would, in fact, be within the law.

Senator KENNEDY. Mr. Chairman, I see my time is going to be
up. What I would like to do is include in the record the Bybee
memorandum and the Defense Department working group report,
the analysis where they use virtually word by word the Bybee
memorandum in the key aspects of the working group report,
which was the basic document which has been the guide to our
military about how they should treat prisoners.

Chairman SPECTER. Without objection, they will be made part of
the record.

Senator DeWine?

STATEMENT OF HON. MIKE DEWINE, A U.S. SENATOR FROM
THE STATE OF OHIO

Senator DEWINE. Thank you, Mr. Chairman.

Judge Gonzales, thank you very much for being with us today.
Judge, every Attorney General is or most Attorneys General are
known for something. Robert Kennedy was known for his crusade
in regard to organized crime, and then, of course, later on we re-
member him for civil rights; Attorney General Barr for his efforts
in regard to guns and gangs; Attorney General Reno, her efforts in
regard to children, domestic violence; Attorney General
Thornburgh, internationalization of crime in the area of drugs, or-
ganized crime. We could go on and on.

Four years from now, what do you want to be remembered for?

Judge GONZALES. Well, Senator—

Senator DEWINE. Excluding, if I could, excluding the war on ter-
rorism.

Judge GONZALES. Senator, I think the Department of Justice is
somewhat unique from other agencies. 'm not sure that an Attor-
ney General can afford to focus in providing or dispensing justice
in one area to the exclusion of the other. And so I would hope that
certainly at the end of 4 years it would be said that Al Gonzales
did the very best he could, and hopefully was successful in ensur-
ing that there was justice provided to Americans all across the
spectrum on a wide variety of issues.

It also is my sincere hope that I would be remembered, if I am
confirmed today, as someone who renewed the vitality, the impor-
tance of the work that goes on at the Department of Justice. I
know that there are some—there are wonderful people who come
to work every day, and they come to work with one goal in mind,
and that is the pursuit of justice for all Americans. And I feel a
special obligation, maybe a special, an additional burden, coming
from the White House, to reassure the career people at the Depart-
ment and to reassure the American people that I'm not going to po-
liticize the Department of Justice.
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But with respect to specific areas that I probably would like to
have special emphasis on, of course, the first one is the war on ter-
ror. I also, because of my background, believe very much in the
protection of civil rights, the protection of our voting rights, and
the protection of our civil liberties. I continue to believe that we
have far too many drugs in our society and that should be a focus.

I am concerned about violent crime in our society, and I am con-
cerned about the use of certain kinds of weapons in connection with
those crimes. I think obscenity is something else that very much
concerns me. I've got two young sons, and it really bothers me
about how easy it is to have access to pornography.

And so those are a few things that I would be focused on, but,
again, I think the Department of Justice is unique and that my
goal, as impossible as it may be or may seem, is to try to ensure
that justice is administered across the spectrum.

Senator DEWINE. Judge, there are never enough resources for
any prosecutor. I was a county prosecutor. We never had enough
resources, or we did not think we did, anyway. You pick and
choose. You make decisions.

The Attorney General has that problem. U.S. Attorneys have
that problem every day. Congress really has not helped; we have
not helped. We have increased the number of Federal crimes. We
keep doing it every Congress. We have mandatory minimums. Most
U.S. Attorneys in recent years have said that the U.S. Attorneys
must charge—most Attorneys General have said that the U.S. At-
torneys must charge the highest possible offenses. So the local U.S.
Attorneys are overworked. They have to, frankly, pick and choose
their cases.

Then we had September 11th, and we had a whole new empha-
sis—an emphasis on the war on terrorism. From previous conversa-
tions with your predecessor and with the FBI and with published
documents from the Attorney General’s office, it is clear that the
Attorney General and the Justice Department is not doing some
things, not prosecuting certain cases that you were prosecuting in
the past.

How are you going to set your priorities? And how are you going
to deal with the fact that you are not prosecuting some things that
you were prosecuting in the past? For example, you are not putting
the emphasis on drug cases that you were able to do in the past.
And this is not a criticism. I am not saying if I was Attorney Gen-
eral I would be doing it any differently. But to be Attorney General
is to choose. To be Attorney General is to make policy. To be Attor-
ney General is to tell every U.S. Attorney in this country this is
what is important and this is what is not so important.

That is what I am trying to get from you today, and I need a lit-
tle more specifics from you, if I could.

Judge GONZALES. Senator, I wouldn’t be so arrogant as to as-
sume today that I have all the information that I would need to
make that kind of—

Senator DEWINE. No, but, Judge, you have been in the White
House in a very high position for 4 years. You have been involved
in the justice system for 4 years, and prior to that at the State
level you were intimately involved as well. So you have a great
background for this, and I would like your comments, sir.
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Judge GONZALES. Well, an initial comment I would make is you
talked about the Attorney General being in the role of sort of a pol-
icymaker. As a member of the President’s Cabinet, I am a member
of the President’s team so that he will have certain priorities, and
obviously his priorities will become my priorities in terms of policy-
making—not in the area of law enforcement or in prosecutions, but
in the area of making policy.

I think that once again we will have to call upon our continued
cooperation with State and locals in order to maximize those rela-
tionships to ensure that we have sufficient resources. And I under-
stand that they have the same problem in terms of lack of ade-
quate resources to prosecute all kinds of crimes. But I think co-
operation not just with State and locals, I think there needs to be
greater cooperation within the Department itself. There need to be
more sharing of information in order to maximize efficiencies that
are possibly there. But, Senator, I do not have specific ideas today
about what kinds of priorities would exist for me. I spoke earlier
about the types of issues that would have special attraction and ap-
peal to me, and I suspect that those would be issues that will ulti-
mately become priorities in a Gonzales Department of Justice, if
confirmed.

Senator DEWINE. Well, Judge, I think one of the things that cer-
tainly we look for and certainly I look for from the next Attorney
General is candor. And I think what would be very helpful is can-
dor to the American people in explaining as the war on terrorism
continues, to explain to the American people what the Justice De-
partment is not doing and what you do not have the ability to do
anymore so that we can make policy choices. The Congress and the
administration and the American people can make policy choices
and come to Congress and say we are not doing this anymore, this
is an area we cannot do anymore because of the war on terrorism.
And you do not have to even get into specifics today. I am just ask-
ing if you agree with that and if you will make a commitment to
us today that when you come to this Committee and testify, will
you be honest with us and tell us, Senators, we are not doing this
because we are doing something else?

Judge GONZALES. Absolutely, Senator. I will make that commit-
ment. Let me tell you that it would be a priority of mine to not only
inform but educate, not only this Committee but the American peo-
ple about what the Department is doing and why we are doing it.
There is a great deal of misinformation and fiction out there about
what the Department is doing, and I think that one of my goals
should be to educate and inform this Committee and the American
people about what the Department is doing and why we are doing
it and why what we are doing is, in fact, lawful.

Senator DEWINE. You talked about policy. I understand the
President sets the policy, and that is absolutely true. But ulti-
mately, you know, whether you call it policy or whatever you want
to call it, the Attorney General and the President, you are making
choices about what the emphasis is.

One final question. I see the light is on. The area of technology
is something that is very near and dear to my heart. You and I
have talked privately about this. I wonder if you could just give us
your commitment that the updating of the FBI's technology, which
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we all have heard so much about as being such a problem, will be
one of your priorities and something that when you come in front
of this Committee you will report to us and that you will give us
an accurate description of how that updating of the FBI’s computer
systems and its entire technology is coming. It is something that
I think every member of this panel is very, very concerned about
and every Member of Congress is concerned about.

Judge GONZALES. Absolutely, you have my commitment on that.
Senator, I do know that it is the highest priority for Director
Mueller. I said earlier that the war on terror really is a war about
information. We have to have the most updated technology in order
to gather up that information, to analyze that information. So you
do have my commitment, Senator.

Senator DEWINE. I appreciate it, and we need to know when you
don’t have the resources to get it done. And, again, in regard to
candor, you have to be candid with us and say we do not have
enough money, we do not have the resources, when you do not in
that area.

Thank you, Mr. Chairman.

Judge GONZALES. I won’t be shy about that, Senator.

Chairman SPECTER. Senator Biden?

STATEMENT OF HON. JOSEPH R. BIDEN, JR., A U.S. SENATOR
FROM THE STATE OF DELAWARE

Senator BIDEN. Thank you, Mr. Chairman.

In 10 minutes, the core questions I want to ask will probably
occur in the second round, Judge. Let me begin, though, by saying
I congratulate and welcome the new Chairman. I think that if any-
one was made for this job, it is the Senator from Pennsylvania, who
I think is the finest constitutional lawyer in the country—maybe
not the country but in the Senate. And I welcome his—

[Laughter.]

Senator BIDEN. Seriously, I think it befits his background to
chair this very difficult Committee, and I wish him well, and he
has my cooperation.

Chairman SPECTER. Thank you very much, Senator Biden.

Senator BIDEN. Judge, we sort of got off—I think we got off on
sort of an unusual footing here, and I think that our colleague in
the Committee sort of fired a gun that had not been shot yet in
terming—I do not know anybody who has announced they are
against your being the next Attorney General. Even those who
have doubts say you are going to be confirmed. And so this is not
about the President and his judgment. It is appropriate for us to
understand the President is not a lawyer. He does not know from
shinola about the treaty. By the way, nor do previous Presidents.
Nor do previous Presidents. That is why they have legal advisers.
That is why they hire brilliant graduates from Harvard Law School
and former judges to advise them. I am being deadly earnest here.
It is not a joke.

So I do not judge the President on whether or not he supports
or did not support torture, he signed off on a memo that may, in
fact, in the minds of many, in fact, constitute torture, and he says
he does not—that is irrelevant here.
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And, Judge, this is not about your intelligence. This hearing is
not about your competence. It is not about your integrity. It is
about your judgment, your candor, because you are going to be
making some very difficult decisions as Attorney General, as every
Attorney General has, decisions on matters we cannot even con-
template now.

When I got here in 1972, the idea that anybody would be making
judgments about cloning was bizarre. Within 4 years, you are going
to make judgments on issues we have not even contemplated. So
I want to know about your judgment. It is your judgment. And you
are going to be the AG. You are not going to be legal counsel any-
more. You are no longer the President’s lawyer. You are the peo-
ple’s lawyer. Your oath is to the people of the United States. I
know you know that.

Judge GONZALES. Yes, sir.

Senator BIDEN. And, therefore—and this is not a Supreme Court
hearing, although some suggest it foreshadows that. As a Supreme
Court nominee, you could sit there and say, “I do not want to com-
ment on that law or interpret it because I may have to judge it.”
As Attorney General, you are responsible to tell us now what your
judgment is on what the law means. It is your obligation now for
us to be able to assess your judgment, your legal judgment. You are
in no way, as you implied to two other questioners, you are in no
way jeopardizing a future case. That is malarkey, pure malarkey.

So we are looking for candor, old buddy. We are looking for you,
when we ask you a question, to give us an answer, which you have
not done yet. I love you, but you are not very candid so far.

[Laughter.]

Senator BIDEN. And so please do not use this straw man, “Well,
as a future Attorney General, I may not be able to comment on
what that law”—you are obliged to comment. It is your job to make
a judgment before a case is taken. That is your judgment we are
looking at.

And so it seems to me that—and the other point I would like to
raise, because I am only going to get to the questions in my second
round really, is that my good friend from Texas, he held up three
reports that did not say what he said they said. The three reports
he held up that I am aware of, maybe four, asserting essentially
that they confirmed the judgment that you made in your rec-
ommendations to the President of the United States of America re-
lating to torture and other matters.

Now, the reason why it is appropriate to ask you about Abu
Ghraib is not to go back and rehash Abu Ghraib, but it is relevant
as to whether or not what occurred at Abu Ghraib came as a con-
sequence of the judgments made and embraced by the President
that were then essentially sent out to the field. The Schlesinger re-
port that was cited, it finds, “Lieutenant General Sanchez signed
a memo authorizing a dozen interrogation techniques beyond
standard Army practice, including five beyond those applied at
Guantanamo.” He did so “using reasoning from the President’s
memo of February 7, 2002.” So I say to my friend from Texas, that
is why this is relevant.

The very reports cited say that—and I will not go through them
all. The Red Cross report, the Red Cross did not sign off and say
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that, you know, the conduct or the recommendations or the memo-
randum were, in fact, appropriate. And so I will not go through it
all now, but I will, if we need to, in further questioning.

So, again, I want to sort of clarify here. This is about the judg-
ment you have exercised and whether or not the next 4 years the
judgment you are going to give a President, which he understand-
ably should rely upon—this is not a man who has your legal cre-
dentials. That is why he has you, to make a recommendation to
him. And it is appropriate for him to accept that recommendation
unless on its face an average citizen or an informed President who
is not a lawyer would say, no, that cannot make any sense.

So that is why we are worried about this. That is what this is
about. And there is sort of—there is a split here in the Congress,
there is a split in the country about what is appropriate in this
time of dire concern about terror.

You know, there is that play we have all seen, “A Man for All
Seasons,” and there is an exchange in there where Sir Thomas
More is engaging Roper, and Roper says—a young man came to
seek a job, and he said, “Arrest him. He means you harm.” And he
said, “He has broken no law.” And Roper said, “But he means you
harm.” And if my recollection is correct, you have Thomas More
turning to Roper and saying, “This country is planted thick with
laws, coast to coast, man’s laws not God’s, and if you cut them
down, Roper, as you would, what will you do when the devil turns
’round on you? Yes, I give the devil benefit of law for my own safe-
ty’s sake.”

That is the fundamental principle we debate among ourselves
here, no matter how you cut it. And that is what the debate that
took place on these torture memos between Taft and Yoo. I have
a copy of the report, the memo sent by the Secretary of State to
you all on February 7th, which I am not going to make public. But
in that memo, he takes significant issue with the recommendations
coming out of your shop, and Mr. Yoo’s. And he ends by saying,
“Let’s talk. We need to talk.” And he goes into great detail, as other
reports do. Powell contemporaneously on the 7th says basically—
and I have the report right here. He says basically, look, you go
forward with the line of reasoning you guys are using, and you are
going to put my troops, my former troops, in jeopardy. This is
about the safety and security of American forces. And he says in
here, “What you are doing is putting that in jeopardy.” You have
the former head of JAG, the top lawyer in the United States mili-
tary, saying, Hey, man, this is way beyond the interrogation tech-
niques you are signing off, way beyond what the manual, the mili-
tary manual for guidance of how to deal with prisoners says.

And so the point I am trying to make here—and I will come back
with questions, if I have any time—well, I do not have any time.
This is important stuff because there was a fundamental disagree-
ment within the administration. And based on the record, it seems
to me, although it may not be totally—it may not be dispositive,
your judgment was not as good as the judgment of the Secretary
of State. Your judgment was not as good or as sound as the chief
lawyer from the JAG. Your judgment was not as sound. And the
question I want to debate about is the judgment. How did you ar-
rive at this, different than these serious people like you who
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thought what you were doing, recommending to the President in
the various memos, was jeopardizing the security of American
troops? And that is what I want to get back to, but I want to ex-
plain to the public and anybody listening. This is not about your
integrity. This is not a witch hunt. This is about your judgment.
That is all we are trying to do.

And so when I get to ask my questions, I hope you will be candid
about it because—not that it is relevant—I like you. I like you. You
are the real deal.

Chairman SPECTER. Senator Biden, your red light is on.

Senator BIDEN. My red light is on.

[Laughter.]

Senator BIDEN. Thank you.

Chairman SPECTER. Judge Gonzales, while Senator Biden is
awaiting round two to formulate a question—

[Laughter.]

Chairman SPECTER. —I think you ought to be given an oppor-
tunity to respond to Senator Biden’s observations and implicit, per-
haps, two dozen questions. So the floor is yours.

Judge GONZALES. Senator Biden, when you are referring to the
Powell memo, I'm not sure which memo you're referring to. And I
presume you're referring—

Senator BIDEN. Let me give you a copy of it. For the record, Mr.
Chairman, it is dated January 11, 2002, to John Yoo from William
Taft, Legal Adviser, and there is overwhelming evidence that you
saw it. There was discussion about it, and that is what I am refer-
ring to.

Judge GONZALES. There was a great deal of debate within the ad-
ministration, as that memo partly reflects, about what was legally
required and perhaps a policy judgment to be made by the Presi-
dent. And the fact that there was disagreement about something
so significant I think should not be surprising to anyone.

Senator BIDEN. Of course not.

Judge GONZALES. Of course not. And reasonable people can dif-
fer.

In the end, it is the Department of Justice who is charged by
statute to provide the definitive legal advice on behalf of the execu-
tive branch to the President of the United States. What I can tell
you—

Senator BIDEN. With due respect, that does not matter. I do not
care about their judgment. I am looking at yours.

Judge GONZALES. Sir, of course, I convey to the President my
own views about what the law requires, often informed by what the
Department of Justice says the law is, because, again, by statute
you have conferred upon them that responsibility.

I can tell you that with respect to the decision the President ulti-
mately made, everyone involved, including the Secretary of State,
including the Chairman of the Joint Chiefs, all of the principals
who had equities in the decision about the application of Geneva
had an opportunity to present their views and their concerns di-
rectly to the President of the United States, and he made a deci-
sion.

Chairman SPECTER. Thank you, Judge Gonzales.
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Senator Kyl had to depart earlier this morning for his leadership
role on a congressional delegation going to Israel, so he will not be
with us today and I wanted to put that explanatory note in the
record.

Senator Sessions?

STATEMENT OF HON. JEFF SESSIONS, A U.S. SENATOR FROM
THE STATE OF ALABAMA

Senator SESSIONS. Thank you, Mr. Chairman. I would like to join
in congratulating you on this office, and you are uniquely qualified
and capable of handling this docile Committee which you inherited.

Chairman SPECTER. Thank you.

Senator SESSIONS. Judge Gonzales, I would like to get a few
things straight here. I spent 15 years in the Department of Justice
and several years as an Attorney General of the State of Alabama,
and I have some appreciation for the different roles that are in-
volved here.

You are Counsel to the President of the United States. Is that
correct?

Judge GONZALES. That is correct, Senator.

Senator SESSIONS. You did not supervise the Department of Jus-
tice, did you?

Judge GONZALES. That is correct, Senator.

Senator SESSIONS. You were not senatorially confirmed.

Judge GONZALES. That is correct, Senator.

Senator SESSIONS. And you just work for the President and give
him advice whenever he asks for it and help provide him assistance
whenever he asks you to do so.

Judge GONzZALES. And I will just add—that is correct, Senator.
I will also add that with respect to significant legal decisions that
the President has to pass judgment on, my advice is always influ-
enced and it always is—well, it is informed by the advice given to
me by the Department of Justice.

Senator SESSIONS. Now, the Department of Justice under the Ju-
diciary Act of 1789 is empowered by statute to issue opinions on
various questions of law.

Judge GONZALES. That is correct, Senator.

Senator SESSIONS. And they have an Office of Legal Counsel.

Judge GONZALES. Yes, sir.

Senator SESSIONS. That really specializes in that on behalf of the
Attorney General.

Judge GONZALES. The Office of Legal Counsel has been delegated
by regulation the authority of the Attorney General to provide legal
advice to the executive branch.

Senator SESSIONS. Now, the President of the United States is
executing a war on terrorism after 3,000 of our people have been
killed by what can only be described as unlawful combatants. And
it is a difficult, tough time, and you were concerned and the Presi-
dent was deeply concerned that there may be other groups of un-
lawful combatants, saboteurs that were in the United States plan-
ning further attacks to kill more American citizens. And that is the
way it was, isn’t it?

Judge GoONzALES. The President was very concerned about pro-
tecting this country from future attacks and doing everything that
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we 1;:ould do within the law to protect this country from future at-
tacks.

Senator SESSIONS. And in the course of all of that, agencies that
we had out there, their lives at risk—the military and other agen-
cies—to serve our people, to protect our people, asked the President
what the law was with regard to their rights and duties and re-
sponsibilities of interrogating people they have apprehended. That
came to your attention, I guess, as Counsel to the President.

Judge GONZALES. My understanding is that people in the agen-
cies were very concerned about—they understood that they had a
direction from the President to do what they could to protect this
country within the limits of the law, and they wanted to clearly un-
derstand what those limits were.

Senator SESSIONS. And so you did not undertake to give them an
off-the-cuff opinion, as Senator Biden suggests you ought to be able
to do today on any question he would desire to ask you, I suppose.

Judge GONZALES. I hope not, Senator. I have been criticized,
quite frankly, for going too much to the Department of Justice and
making sure that the legal advice we give to the President is the
right advice. That is very important to me. I understand that the
Office of Legal Counsel, they have the expertise, the institutional
history, the institutional knowledge about what the law is. And so
I have a great deal of respect for that office and rely upon that of-
fice in the advice that I give to the President of the United States.

Senator SESSIONS. And it is staffed with career people who have
dealt with these issues for many, many years, certainly, and when
this issue arose, I think you did the absolutely proper thing. You
asked the entity of the United States Government that is charged
with the responsibility of making those opinions, you asked them
to render an opinion.

Judge GONZALES. Absolutely, Senator. We want to get it right. It
also provides, quite candidly, as the lawyer for the President, pro-
tection for the President. We want to make sure the President does
not authorize or somehow suggest conduct that is unlawful. And so
I felt that I had an obligation as a prudent lawyer to check with
the professionals at the Department of Justice.

Senator SESSIONS. Well, I think you did, and I think that was the
first step.

Now, it has been suggested that this was your opinion, that it
is your opinion, you asked for this opinion, as if you asked for them
to say precisely what they said. You asked for them to give an
opinion on the legal question involved. You did not ask them to
give an opinion that you wanted. Is that correct?

Judge GONZALES. As I said in my earlier testimony, there was
give-and-take. There were discussions about the opinion, but ulti-
mately the opinion represents the position of the Department of
Justice. And as such it’s a position that I supported at the time.

Senator SESSIONS. And there is no doubt in anyone’s mind, the
Office of Legal Counsel or the Attorney General, that that opinion
was one that they worked on, that they debated internally, and
Whegl they put their name on it, it was their opinion. Isn’t that cor-
rect?

Judge GONZALES. It was the work of the Department of Justice
and, again, reflected the position of the executive branch.
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Senator SESSIONS. The official position. Now, the President of the
United States—well, let me follow this up: Having been an Attor-
ney General and been involved in the Department of Justice as a
part of the executive branch, as you were part of the executive
branch, and lawyers in the Department of Justice have to be very
careful, do they not, when they issue an opinion that they are not
circumscribing legitimate constitutional powers that belong to the
executive branch. And they are going to be careful not to render
an opinion that would remove constitutional powers that the Presi-
dent legitimately has.

Judge GONZALES. That is correct. But my view about the Office
of Legal Counsel is to call them as they see them, I mean, interpret
the law and give us their best judgment about what the law is.

Senator SESSIONS. Well, I agree with that. But once this opinion
came in from the Office of Legal Counsel and the President and
you, I am sure, reviewed it, he issued some orders, it seemed to me,
that were far less expansive than the authority the Legal Counsel
said he had.

Judge GONZALES. Well, I am not sure which orders you might be
referring to. Let me emphasize for the record that the President
was not involved personally in deciding which kinds of methods
could be used to question terrorists who might have information
that might save American lives. The President was not involved
personally in connection with that.

What he expected and what he deserved—and I think what he
got—was people within the administration trying to understand
what the law was and conforming their conduct to legal require-
ments.

Senator SESSIONS. And the opinion of the Department of Justice
Legal Counsel really isn’t policy, is it? It is just the opinion of the
Office of Legal Counsel.

Judge GONZALES. At the end of the day, again, as I described to
you, I expect the Office of Legal Counsel to give me their best judg-
ment, their best interpretation of what the law is.

Senator SESSIONS. And the President sets the policy based on his
judgment after having received that advice?

Judge GONZALES. That is correct.

Senator SESSIONS. Now, with regard to al Qaeda, I do not think
there is anyone on this Committee, on either side of the aisle, that
would say that al Qaeda represents a lawful combatant that is,
therefore, entitled to the full protections of the Geneva Conven-
tions, would they? I mean, that is pretty well undisputed that they
are not representatives of an organized state and that they do not
carry arms openly and that they do not—and they clearly do not
follow the laws of warfare in the surreptitious methods by which
they bomb innocent civilians?

Judge GONZALES. Senator, that is correct. Senator Biden spoke
earlier about my judgment. My judgment was based on just read-
ing the words of the Geneva Conventions is that it would not apply
to al Qaeda. They weren’t a signatory to the Convention and, there-
fore, it didn’t seem to me that they could be—our conflict with al
Qaeda could be covered. But obviously—

Senator SESSIONS. And that would—
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Judge GONZALES. The decision by—if I might just interrupt you,
the decision by the President as to the fact that Geneva would not
apply was not just based upon my judgment. That was the consid-
ered judgment of the Department of Justice.

Senator SESSIONS. And it was clearly correct and clearly con-
sistent with Ex Parte Quirin, the Supreme Court case during World
War II.

Judge GONZALES. That is correct, sir.

Senator SESSIONS. President Roosevelt captured some German
saboteurs inside the United States and had a trial or a hearing in
the Department of Justice or the FBI building and executed them.
I do not think the public even knew about it until after they had
been executed. So an unlawful combatant is a different matter.

Now, in Iraq, you have said the Geneva Conventions would
apply, basically, as I understand it.

Chairman SPECTER. Senator Sessions, your red light is on, but if
you would go ahead and finish your sentence.

Senator SESSIONS. And truth be known, a number of those people
involved in Iraq really should not qualify, but the President has
really gone further than the law requires, it seems to me, in grant-
ing them privileges that he did not necessarily have to do as a mat-
ter of effecting his policy of humane treatment.

Judge GONZALES. Senator, I think the administration—it is more
accurate to say that the administration policy is and always has
been that in our conflict with Iraq, Geneva does apply and we are
bound by the requirements of the Geneva Convention. Iraq is a sig-
natory to the Geneva Conventions, and there were never any ques-
tion, any debate that I'm aware of as to whether or not Geneva
would apply with respect to our conflict in Iraq.

Senator SESSIONS. But the Zarqawi people do not strictly qualify,
in my opinion, as a lawful combatant.

Chairman SPECTER. Senator Kohl?

STATEMENT OF HON. HERBERT KOHL, A U.S. SENATOR FROM
THE STATE OF WISCONSIN

Senator KOHL. Thank you very much, Mr. Chairman, and I too
want to congratulate you on your ascension to the chairmanship of
this Committee.

I have had the privilege of working with Senator Specter now for
well over a dozen years, and I can attest to his skill and his per-
spective that I believe will enable us to proceed in an orderly and
in a collaborative fashion.

Chairman SPECTER. Thank you.

Senator KoHL. I also would like to welcome you to this Com-
mittee, Mr. Gonzales. As you know, we have had an opportunity to
work together on several different issues over the years, and I have
come to respect you also. And I believe if you are confirmed that
you will do a good job as Attorney General of the United States.

Judge GONZALES. Thank you, Senator.

Senator KOHL. Judge Gonzales, the 9/11 Commission’s report rec-
ognized that winning the hearts and the minds of the Arab world
is vital to our success in the war on terror. Photographs that have
come out of Abu Ghraib have undoubtedly hurt those efforts and
contributed to a rising tide of anti-Americanism in that part of the
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world. Secretary of State Colin Powell and others raised concerns
about the decision not to apply the Geneva Conventions, some even
suggesting that it could well undermine U.S. military culture. And
we now know that those concerns in large part or significantly
were well founded.

When drafting your recommendations for the President on the
application of Geneva Conventions, did you ever consider the im-
pact that this could have on winning the hearts and minds of the
Arab world in the war on terror? And in light of what has hap-
pened, if you could make the recommendation all over again, would
you do something different than what you did?

Judge GONZALES. Senator, that is a very good question and
thank you for asking that. I think the decision not to apply Geneva
in our conflict with al Qaeda was absolutely the right decision for
a variety of reasons. First of all, it really would be a dishonor to
the Geneva Convention. It would honor and reward bad conduct.
It would actually make it more difficult, in my judgment, for our
troops to win in our conflict against al Qaeda. It would limit our
ability to solicit information from detainees. It would require us to
keep detainees housed together where they could share informa-
tion, they could coordinate their stories, they could plan attacks
against guards. It would mean that they would enjoy combat im-
munity from prosecutions of certain war crimes. And so for a vari-
ety of reasons, it makes absolutely no sense.

In addition to that, Senator, it 1s contrary to decades of executive
branch position. There was an attempt in 1977, Protocol 1, to pro-
vide prisoner of war legal status to terrorists. Now, that protocol
included some wonderful humanitarian provisions dealing with ex-
traditions and hostages and things of that nature. But the United
States, and many other countries, never ratified that protocol, and
the reason is because the protocol arguably provided prisoner of
war legal status to terrorists. And so it has been the consistent ex-
ecutive branch position since then that we are not going to do that
because it hurts our soldiers. It is contrary to the spirit of Geneva
to do so. And so I do believe the decision by the President was ab-
solutely the right thing to do.

Now, that’s not to say that we don’t—that we are not—that we
don’t operate without legal limitations and that we don’t treat peo-
ple consistent with our values as Americans. The President was
very clear in providing directives that even though Geneva would
not apply as a matter of law, we would treat detainees humanely
and subject to military necessity and as appropriate, consistent
with the principles of Geneva.

In my judgment, there has been a very strong attempt to do so
at Guantanamo. There has been never any question, as I said in
response to earlier questions, about whether or not Geneva should
apply in Iraq. That’s always been the case.

Do I regret the abuses at Abu Ghraib? Absolutely. I condemn
them. Do I believe that they may have hurt us in winning the
hearts and minds of Muslims around the world? Yes. And I do re-
gret that. But one of the ways we address that is to show the world
that we do not just talk about Geneva, we enforce Geneva. And so
as I said in response to an earlier question, that’s why we’re doing
these investigations. That’s why you have these military court
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martials. That’s why you have these administrative penalties im-
posed upon those responsible, because we want to find out what
happened so it doesn’t happen again. And if someone has done
something wrong, they’re going to be held accountable.

Senator KoHL. Well, let me ask you, do you think that what hap-
pened at Abu Ghraib was just spontaneous, or do you think that
those relatively low-level perpetrators got some sort of a sign from
people above them who got signs from people above them that
these things would be tolerated? What is your opinion?

Judge GONZALES. Well, we don’t know for sure. First of all, I'm
not—I haven’t conducted an independent investigation. We know
eight have been completed. There are at least three ongoing. We
know that the Congress is conducting—you know, through hearings
and briefings, they’re looking at this as well.

As I listened to the briefings of Schlesinger and Faye and Kearns
and people like that about their findings and their reports, they di-
vide up the abuses into two categories. One category is the violent
physical abuse and sexual abuse. That is the first category. And
the second category are abuses related to interrogations and gath-
ering intelligence, stem from confusion about what the policies and
the strictures were.

As to the first category, as I read the briefings, they all seem to
conclude that what you see in the pictures, the most horrific of the
abuses that we see, the ones that we all, you know, condemn and
abhor, those do not relate to confusion about policies. Those were
not related to interrogations or confusion about how much you
could—what you could do in terms of gathering intelligence. This
was simply people who were morally bankrupt trying to—having
fun, and I condemn that.

As to the second category, the reports seem to indicate that there
was migration. There was migration between what happened in
Guantanamo. You had people and standard operating policies that
migrated from Guantanamo to Afghanistan and then into Iraq. And
so there was some confusion about what were the appropriate
standards to use in connection with interrogations and in connec-
tion with intelligence gathering.

However, as I read the briefings and the reports, they seem to
indicate that the reason that the abuses occurred was not because
of some decision back in 2001 or 2002, but because of the fact that
you had a prison that was outmanned, under-resourced, and fo-
cused on fighting an insurgency, and they didn’t pay enough atten-
tion to detainee operations. There wasn’t adequate supervision.
There wasn’t adequate training about what the limits were with re-
spect to interrogation. That’s how I read the findings and conclu-
sions of some of these reports.

But it’s not done yet. Again, there are still ongoing investiga-
tions. And so we’ll have to wait and see—

Senator KOHL. That would seem to indicate, although we will see
what happens, that people above the level of those who committed
the atrocities are likely—and we will see what happens—to escape
being held accountable. We will see what happens. I know you and
I cannot know that right now, but I think I am getting a drift from
you that those people who committed the atrocities were acting on
their own. There really wasn’t anybody at a higher level who un-



79

derstood and approved or at least condoned, and the accountability
should be held at that level.

I think the American people, by and large, Judge Gonzales, be-
lieve that accountability should at least be focused on people above
the level of those at that level who committed the atrocities. What
do you think, Judge Gonzales?

Judge GONZALES. I believe that people should be held account-
able. I do think—and perhaps I misspoke in describing how I re-
viewed the briefings and how I read the reports. The reports seem
to indicate that there was a failure, there was a failure of discipline
amongst the supervisors of the guards there at Abu Ghraib, and
also they found that there was a failure in training and oversight
at multiple layers of Command Joint Task Force 7. And so I think
there was clearly a failure well above the actions of the individuals
who actually were in the prison. At least that’s what the reports
seem to indicate, as I review them.

Senator KOHL. Finally, Attorney General Ashcroft said that he
does not really believe in torture in the sense that it does not
produce anything of value. He has said that on the record. Do you
agree with that?

Judge GONZALES. Sir, I don’t have a way of reaching a conclusion
on that. All I know is that the President has said we are not going
to torture under any circumstances.

Senator KOHL. Well, do you believe that the policy is a correct
one, that we never should have had any torture at Guantanamo or
at Abu Ghraib among other reasons because it really does not
produce anything of value?

Judge GONZALES. Sir, the United States has never had a policy
of torture.

Senator KOHL. I thank you, Mr. Chairman.

Chairman SPECTER. Senator Graham?

STATEMENT OF HON. LINDSEY O. GRAHAM, A U.S. SENATOR
FROM THE STATE OF SOUTH CAROLINA

Senator GRAHAM. Thank you, Mr. Chairman. Congratulations—
I think—for chairing this Committee.

Monday morning quarterbacking is part of a democracy, so just
bear with us because what we are trying to do is figure out how
to correct mistakes. Now, I am a very ardent supporter of the war.
I really do believe if you are going to win the war on terror, you
take dictatorships like Saddam Hussein, who was part of the prob-
lem, and you give people who lived under his oppression a chance
to be free. That is not easy, and I believe we made mistakes along
the way.

But one of the reasons that we are talking about this has a lot
to do with your confirmation, but really not. I think we have dra-
matically undermined the war effort by getting on a slippery slope
in terms of playing cute with the law because it has come back to
bite us. Abu Ghraib has hurt us in many ways. I travel throughout
the world like the rest of the Members of the Senate, and I can tell
you it is a club that our enemies use, and we need to take that club
out of their hands.

Guantanamo Bay, the way it has been run, has hurt the war ef-
fort. So if we are going to win this war, Judge Gonzales, we need
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friends and we need to recapture the moral high ground. And my
questions are along that line.

To those who think that you can’t win a war with the Geneva
Convention applying, I have another role in life, I am a judge advo-
cate. I am a reserve judge in the Air Force. I have never been in
combat. I had some clients that probably wanted to kill, but I have
never been shot at. But part of my job for the last 20 years, along
with other judge advocates, is to advise commanders about the law
of armed conflict. And I have never had a more willing group of
people to listen to the law, because every Air Force wing com-
mander lives in fear of an air crew being shot down and falling into
enemy hands. And we instill in our people as much as possible that
you are to follow the law of armed conflict because that is what
your Nation stands for, that is what you are fighting for, and you
are to follow it because it is there to protect you.

Now, to Secretary Powell, he took a position that I disagreed
with legally but in hindsight might have been right. I agree with
you, Judge Gonzales, that to give Geneva Convention protection to
al Qaeda and other people like al Qaeda would in the long run un-
dermine the purpose of the Geneva Convention. You would be giv-
ing a status in the law to people who do not deserve it, which
would erode the Convention.

But Secretary Powell had another role in life, too. He was a four-
star general and Chairman of the Joint Chiefs. And to those who
think that the Geneva Convention is a nicety or that taking torture
off the table is naive and a sign of weakness, my answer to them
is the following: that Secretary Powell has been in combat, and I
think you weaken yourself as a nation when you try to play cute
and become more like your enemy instead of like who you want to
be. So I want to publicly say that the lawyers in the Secretary of
State’s office, while I may disagree with them and while I may dis-
agree with Secretary Powell, were advocating the best sense of who
we are as people.

Now, having said that, the Department of Justice memo that we
are all talking about now was, in my opinion, Judge Gonzales, not
a little bit wrong but entirely wrong in its focus because it excluded
another body of law called the Uniform Code of Military Justice.
And, Mr. Chairman, I have asked since October for memos from
the working group by Judge Advocate General representatives that
commented on this Department of Justice policy, and I have yet to
get those memos. I have read those memos. They are classified, for
some bizarre reason. But, generally speaking, those memos talk
about that if you go down the road suggested, you are making a
U-turn as a nation, that you are going to lose the moral high
ground, but more importantly, that some of the techniques and
legal reasoning being employed into what torture is, which is an
honest thing to talk about—it is okay to ask for legal advice. You
should ask for legal advice. But this legal memo I think put our
troops in jeopardy because the Uniform Code of Military Justice
specifically makes it a crime for a member of our uniformed forces
to abuse a detainee. It is a specific article of the Uniform Code of
Military Justice for a purpose because we want to show our troops,
not just in words but in deeds, that you have an obligation to follow
the law.
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And I would like for you to comment, if you could, and I would
like you to reject, if you would, the reasoning in that memo when
it came time to give a tortious view of torture. Will you be willing
to do that here today?

Judge GONZALES. Senator, there is a lot to respond to in your
statements. I would respectfully disagree with your statement that
we're becoming more like our enemy. We are nothing like our
enemy, Senator. While we are struggling mightily to try to find out
what happened at Abu Ghraib, they are beheading people like
Danny Pearl and Nick Berg. We are nothing like our enemy, Sen-
ator.

Senator GRAHAM. Can I suggest to you that I did not say that
we are like our enemy, that the worst thing we did when you com-
pare it to Saddam Hussein was a good day there. But we are not
like who we want to be and who we have been. And that is the
point I am trying to make, that when you start looking at torture
statutes and you look at ways around the spirit of the law, you are
losing the moral high ground. And that was the counsel from the
Secretary of State’s office, that once you start down this road, it is
very hard to come back. So I do believe we have lost our way, and
my challenge to you as a leader of this Nation is to help us find
our way without giving up our obligation and right to fight our
enemy.

And the second question—and then I will shut up—is Guanta-
namo Bay. The Supreme Court has rejected this administration’s
legal view of Guantanamo Bay. I believe it is a legal chaos down
there and that it is not inconsistent to have due process and ag-
gressively fight the war on terror. Nobody wants to coddle a ter-
rorist, and if you mention giving rights to a terrorist, all of a sud-
den you are naive and weak. I can assure you, sir, I am not naive
and weak.

Judge GONZALES. Thank you, Senator.

With respect to Guantanamo Bay, it is correct that in the Rasul
decision the Supreme Court did disagree with the administration
position. We felt, reading Supreme Court precedent in Johnson v.
Eisentrager, that a non-American enemy combatant held outside
the United States did not have the right to file a habeas challenge.

Senator GRAHAM. It is a correct position to take, but you lost.
Now here is my question: What do we do now that you lost?

Judge GONZALES. We have implemented a process to provide the
opportunity for people at Guantanamo Bay to know of the reasons
they're being detained and to have a meaningful opportunity to
contest the factual basis of their detention before a neutral deci-
sionmaker, all in accordance with the decision in Hamdi.
hSeglator GRAHAM. How is that being worked? Who is working on
that?

Judge GONZALES. That is being worked through Secretary Eng-
land, and they have assumed responsibility for—the Navy has as-
sumed responsibility for standing at the combatant status review
tribunals, and I can’t tell you today where we are in the process,
but we are providing a level of process which we believe meets the
requirements set out by the Supreme Court.

Senator GRAHAM. Okay. I would like to be informed, if possible,
in an appropriate way what the executive department is doing to
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fill in that gap. I do not know if we need legislative action. But the
reason I am going to vote for you is because I think I have followed
this information enough to know that you are a good lawyer, you
ask good questions, and it was ultimately the President’s decision.
And I think he was right. I think Geneva Convention protection
should not be applied to terrorists.

I think humane treatment is the way to go, the only way that
we can win this war. My problem is that the DOJ memo was out
there for two years, and the only people I can find that spoke
against it were professional military lawyers who are worried
about our own troops. I want you to get that memo, and if we need
three rounds, we will do three rounds. But I would like to get you
to comment, if you could.

Is my time up?

Chairman SPECTER. Almost.

Senator GRAHAM. Okay. Comment if you could. Do you believe
that a professional military lawyer’s opinion that this memo may
put our troops in jeopardy under the Uniform Code of Military Jus-
tice was a correct opinion?

Judge GONZALES. Would you like me to try to answer that now,
Mr. Chairman?

Chairman SPECTER. Yes. Judge Gonzales, the question is pend-
ing.

Judge GONZALES. And the question is do I believe that the mili-
tary lawyer’s judgment that—

Senator GRAHAM. The techniques being espoused in the memo
may put our troops at jeopardy under the Uniform Code of Military
Justice. And if you want to take some time, that is fine.

Judge GONZALES. Thank you, Senator.

Senator GRAHAM. I mean I want sometime later for you to an-
swer that question, but you do not have to do it right now.

Chairman SPECTER. Do you want to think it over, Judge
Gonzales and respond later?

Judge GONZALES. I do. Thank you, Mr. Chairman.

Chairman SPECTER. Later during the hearing, that is fine.

Senator Feingold.

STATEMENT OF HON. RUSSELL D. FEINGOLD, A U.S. SENATOR
FROM THE STATE OF WISCONSIN

Senator FEINGOLD. I too want to congratulate you, Mr. Chair-
man. I have long admired your thoroughness and your independ-
ence and your judgment, and I do look forward to working with you
and all the members of the Committee again. I particularly appre-
ciate the fact that you kicked off the questioning today by using a
lot of your time to talk about the need to carefully look at certain
provisions of the USA PATRIOT Act, which of course, I agree we
need to do, and I am looking forward to a bipartisan effort to do
it.

You were specific about concerns about the so-called library
records provision, Section 215, and the sneak-and-peek provisions.
Those are some of the ones that need that kind of review. And I
want to make it clear in the record, because it sounded like the
nominee was suggesting that somehow Section 215 does not apply
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to library records. It does in fact apply to library records. Appar-
ently the nominee agrees.

Judge GONZALES. I do agree.

Senator FEINGOLD. I just want to say that the previous Attorney
General referred to librarians in this country as being hysterical in
their concern with regard to this. They were not hysterical about
it, and it does need the kind of review that the Chairman has
called for. I think it could be a great moment for the Senate when
we take up this legislation and look at the problems with it and
come together to fix it, and I thank the Chairman for that.

Welcome, Judge Gonzales, and congratulations on your nomina-
tion. In accepting the President’s nomination to be Attorney Gen-
eral you said the American people expect and deserve a Depart-
ment of Justice guided by the rule of law. I could not agree with
you more. One of the things we as Senators must decide in consid-
ering your nomination is whether as Attorney General you will give
the American people what they expect and deserve from their Gov-
ernment, and I have a few questions to follow up on that.

First I want to follow up on your answer to Senator Kennedy and
Senator Leahy regarding the OLC memo. You told Senator Leahy
that you did not want to politicize the work of career professionals
of DOJ, so you could not weigh in against the interpretation of the
law that was expressed in that memo. But then you told Senator
Kennedy that it was totally appropriate to have discussions with
the DOJ while the memo was being prepared because it was a com-
plicated statute that had never before been interpreted. I think
there is something of a contradiction there, which I would like you
to comment on, but I would like to make two other points first.

First, the authors of the torture memo, in fact, Judge, were polit-
ical appointees, not career professionals. Second, the issue is
whether you disagree with that memo and express that disagree-
ment to the President. You are the President’s lawyer. Is it not
your job to express your independent view to the President if you
disagree with the opinion of the Justice Department, or do you just
simply pass on the DOJ’s opinion no matter how erroneous or out-
rageous, and just say to the President, in effect, this is what the
DOJ says the law is?

Judge GONZALES. Thank you, Senator, for that question. Let me
try to clarify my comments regarding my role in connection with
the memo and my role generally as I view it as Counsel to the
President.

It is of course customary, and I think to be expected that there
would be discussions between the Department of Justice and the
Counsel’s Office about legal interpretation of, say, a statute that
had never been interpreted before, one that would be extremely
emotional, say, if you’re talking about what are the limits of tor-
ture under a domestic criminal statute? And so there was discus-
sion about that. But I understand, and it is my judgment that I
don’t get to decide for the executive branch what the law is. Ulti-
mately, that is the President, of course. By statute the Department
of Justice is giving me authority to provide advice to the executive
branch. And so while I certainly participate in discussions about
these matters, at the end of the day, that opinion represents the
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position of the Department and therefore the position of the execu-
tive branch.

Senator FEINGOLD. I am puzzled by that because I think it must
be your job as Counsel to the President to give him your opinion
about whether the DOJ document was right before he makes a
judgment to approve it, and I have always assumed that would be
the job of the President’s lawyer.

Judge GONZALES. I certainly do of course give the President my
own opinions about particular matters, but as I said earlier in re-
sponse to a question, my own judgment, my own conclusions, very
often are informed, and very often influenced by the advice given
to me by the Department of Justice, and often I communicate with
the President, not only sort of my views, but the views of the De-
partment, which of course, by statute, that’s their job to do, and so
that the President has that information in hand in weighing a deci-
sion.

Senator FEINGOLD. I am still puzzled by that. If you were my
lawyer, I would sure want to know your independent opinion about
something like that. But let me move on.

I want to now ask you about the role you had when you were
counsel to then Governor Bush. You prepared what are referred to
as clemency memos, summarizing a particular death row inmate’s
case and his plea for clemency from the Governor. As I understand
it, you and your staff would prepare these memos and then present
them to the Governor, who would make a final decision on whether
to deny or grant clemency to the inmate with an imminent execu-
tion date.

According to my staff’s review of the clemency memorandum, it
appears that you presented these memos to the Governor almost
always on the day of execution. Why is that? On such a grave mat-
ter as {}ife and death, why was the decision left until the day of exe-
cution?

Judge GONZALES. The ultimate decision may have been left or
came close to the time of the execution because that was the desire
of the Governor. However, those memos reflect a summary of dis-
cussions that often occur between my office and the Governor in
connection with every execution. It was not unusual, in fact it was
quite common, that I would have numerous discussions with the
Governor well in advance of a scheduled execution. We often knew
when executions were scheduled. If I were in talking to the Gov-
ernor about a particular matter and we had an opportunity, I
would say, “Governor, we have an execution coming up in three
weeks. One of the bases of clemency I'm sure that will be argued
is, say, something like mental retardation. These are the issues
that have to be considered.” And so there would be a rolling series
of discussions in connection with every execution. But as to when
the ultimate decision was going to be made, it was often the day
before or the day of an execution. And an additional very important
reason for that, is because a Governor, under Texas law, has very
limited authority under the Constitution to grant clemency. He can
only grant clemency, he can only grant a pardon, he can only grant
a commutation, he can only grant a reprieve, beyond 30 days upon
a recommendation of the Board in Pardons and Parole, and often
the Board would not meet and would not vote until just prior to
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an execution, and of course, the Governor wanted to wait and see
what recommendation the Board in Pardons and Parole had with
respect to a request for clemency.

Senator FEINGOLD. I recognize that. It is true that the Texas
Governor has a more limited clemency power compared to other
governors, but the Governor does appoint the members of the
Board in Pardons and Parole, and I think his grant of a reprieve
could have signaled to the Board that a case deserved closer atten-
tion.

I guess I want to know, in the way you have just described the
process worked, did you ever seek additional time in order to allow
the Governor adequate time to review and understand the case? In
other words, after he read the memo that was presented on the day
of the scheduled execution, was there ever an occasion when more
time was requested?

Judge GONZALES. I don’t remember an occasion when more time
was requested when we presented that final memo. I do remember
many occasions when I would go to the Governor and talk about
the facts of a particular case, and the basis of clemency, and the
Governor would—if I expressed concerns or questions, the Governor
would direct me to go back and find out and to be absolutely sure,
because while the Governor believes in the death penalty, he be-
lieves that it deters crimes and saves lives, he also believes very
firmly that it should be applied fairly and only the guilty should
be punished.

Senator FEINGOLD. On that point, one of the cases involved an
inmate on death row named Carl Johnson. He was executed in Sep-
tember 1995 during the first year that Governor Bush was in office
and you were his counsel on these matters. Mr. Johnson was rep-
resented by a lawyer named Joe Cannon, who slept through the
major portions of the trial, and was apparently notorious in legal
circles for this behavior. In his challenges appealing the trial con-
viction, Mr. Johnson argued consistently that he had had ineffec-
tive assistance of counsel, primarily based on the sleeping lawyer
who represented him at trial.

In your memo to the Governor discussing this case, and impend-
ing execution, however, you failed to make any mention whatsoever
of the basis for Mr. Johnson’s appeal. You go to great lengths to
describe the underlying facts of the murder, but there is no men-
tion at all of the fact that this lawyer slept through the major por-
tions of the trial. I would like you to in a second explain this omis-
sion. I want to know how the Governor could have weighed the
clemency memo fully and properly if you had failed to even indicate
the basis for the clemency request?

Judge GONZALES. Senator, as I described to you, the process—
those memos reflected the end of a process of educating the Gov-
ernor about the facts of a particular case. And the fact that it may
not have been included in the memo, we may have had numerous
discussions about it. He may have said, “Has that issue been re-
viewed in the courts carefully and thoroughly?” And we may have
gone back—I don’t remember the facts of this particular case, but
we may have gone back, our office may have gone back and seen
that, yes, in fact this question of ineffective assistance of counsel
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had been reviewed numerous times in our courts and had found
the allegations frivolous.

Senator FEINGOLD. This is a very famous case. It is hard for me
to imagine that you do not know the specifics of it, and it is almost
unimaginable to me that a final formal legal memo to the Governor
would not have included reference to the fact that this man’s law-
yer slept during the trial.

Chairman SPECTER. Senator Feingold’s time is up, but Judge
Gonzales, you may answer the question.

Judge GONZALES. I don’t have a response to the Senator, unless
there was a question.

Chairman SPECTER. If there has not been a question, postulate
the question, Senator Feingold.

Senator FEINGOLD. It was a statement. Thank you, Mr. Chair-
man.

Chairman SPECTER. Thank you.

Senator Cornyn.

Senator CORNYN. Thank you, Mr. Chairman.

Judge Gonzales, has it been your experience as a lawyer that
sometimes lawyers disagree?

Judge GONZALES. That has been my experience, yes, sir.

Senator CORNYN. That has been my experience too, and I guess
it is best exemplified by the lawyers on this Committee who from
time to time will disagree with one another, and certainly that is
understandable when we disagree about policy matters, even infer-
ences to be drawn from facts which we all know to be true. But I
think perhaps if I heard correctly, the Senator from Delaware was
questioning whether my facts were correct when I presented the
opening statement referring to a number of acknowledgements of
the correctness of your judgment and the President’s decision that
the Geneva Convention does not formally apply to terrorists. So I
would like to just quickly refer specifically to the pages, and I
Woulccl1 like to ask unanimous consent that they be made part of the
record.

First, page 379 through 380, where the 9/11 Commission says
that since the international struggle against Islamic terrorism is
not internal, these provisions do not formally apply.

And then the Schlesinger report, which studied the Department
of Defense detention policies, which concluded that there were no
high level policies or procedures in place that would allow for tor-
ture or abuse of detainees. On page 81 they say the panel accepts
the proposition that these terrorists are not combatants entitled to
the protection of the Geneva Convention.

And then there was the reference I made to the Red Cross Man-
ual on the Geneva Convention, which on page 53 sets out the
three-part test on whether the Geneva Convention actually applies
under any given circumstances, and I would like to ask unanimous
consent that those be made part of the record, and I am confident
they will. But let me ask you this. This has also been contested in
three separate Federal courts, has it not?

Judge GONZALES. It has.

Senator CORNYN. And what has been the result?

Judge GONZzZALES. That the President’s decision was the correct
legal decision.
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Senator CORNYN. Even though lawyers can disagree about judg-
ments, legal judgments or opinions—here again, I hope we do not
disagree about certain basic facts, and that is the reason I wanted
to go over the content of these documents which the Senator from
Delaware suggested I was mistaken about. Let me ask you whether
you agree with this proposition. Do you agree the that United
States Government should use all lawful means to gather intel-
ligence from terrorists in order to save American lives?

Judge GONZALES. I do agree with that. Obviously, that is a policy
decision. I think that that is the position of the President of the
United States, because as I said earlier, the war on terror is a war
about information, and we need information to be successful in
winning this war.

Senator CORNYN. You will not be the only witness in this hear-
ing, and here again we are going to hear, I anticipate, since we
have had the chance to see their prepared testimony, from other
witnesses, who may express different opinions than you have ex-
pressed here, as well as the opinions expressed by the 9/11 Com-
mission, the Schlesinger report and those three Federal courts. But
I for one do think you have been candid in response to the ques-
tions, and I do not suggest I am the only one. I just know there
was a suggestion that there had not been complete candor on your
part, but I do believe you have been. I think that this Committee
is exercising its constitutional responsibility to ask you hard ques-
tions, but I trust that those questions will always be good faith
questions, they will not be motivated by some improper purpose,
partisanship or otherwise.

So I am glad you are here today. I am glad the Committee is ask-
ing you hard questions, but I hope that we never cross the line into
partisanship or improper motive in asking some questions.

Finally, let me just say that there was some suggestion that you
have been less, or the White House has been less than responsive
about requests for documents. Let me just hold up here what I be-
lieve to be part of the response that the White House has made to
the request by Senator Leahy and others on the other side of the
aisle with respect to documents of your office. Does that look at
least like a—I will not have you go through them page by page—
but have you produced voluminous documents? Has the White
House produced voluminous documents in response to Committee
requests?

Judge GONZALES. Senator, it’s hard for me to gage whether or
not that reflects our response. Because of my nomination, I have
recused myself from any decisions regarding production of docu-
ments that this Committee has requested in connection with my
nomination. Decisions about production of documents are being
made by others at the White House, as it should be.

Senator CORNYN. Thank you for that clarification. It is my under-
standing, I have been advised, that the White House has complied
completely with the request for documents with two exceptions.
One is a document which the White House is claiming wherein the
President has received confidential and candid advice from senior
advisers relating to the memorandum concerning the application of
the Geneva Convention to al Qaeda and the Taliban. The second
document that the White House has declined to produce is an Of-
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fice of Legal Counsel opinion dated November 6, 2001, and the rea-
son stated is because that is currently the subject of litigation.

I would just say that this Committee last year had the occasion
to revisit the importance of our ability as Senators to receive con-
fidential advice from our own staff, and we learned, unfortunately,
that there had been a theft of some staff memos to Senators, and
that now has been referred for investigation and possible prosecu-
tion.

But do you recognize the importance as a general principle of
confidential communications between the President and his senior
advisers, or for that matter, between the United States Senate and
our staff?

Judge GONZALES. I think it is a very important principle, Sen-
ator, that needs to be respected. I think the principals should be
able to rely upon candid advice from their advisers. I've seen in
four years how it does make a difference in affecting the way you
present advice, if not the advice you actually give. And so I think
that that is a principle that should be respected, and of course,
there is a competing principle as well, and that is, sometimes there
is a strong or legitimate Government purpose to try to receive in-
formation and to look at that information, either as part of some
kind of criminal investigation, or part of the oversight function of
a committee, but that always involves a balancing it seems to me.
It’s sort of a case-by-case analysis in terms of where do you draw
the line as to when to produce deliberative information and when
not to. But, yes, I think it is a principle that one should always be
mindful of, is the fact that you don’t want to inhibit candid advice
to principals. Otherwise, in my judgment, you do inhibit the deci-
sionmaking of that principal, and I don’t think that’s good for the
American people.

Senator CORNYN. Judge Gonzales, thank you very much for your
response to those questions and your appearance here today. My
experience, just in the brief time I have been in Washington, is
that there are very few secrets because this place leaks prolifically,
and if you want to find out what is going on in Washington at the
highest levels of Government, all you have to do is pick up the
daily newspaper or watch cable news, and you will find out almost
as much as you do by sitting in on classified briefings. That has
been my experience. It may not be typical.

Thank you, Mr. Chairman.

Chairman SPECTER. Thank you, Senator Cornyn.

Senator Schumer.

STATEMENT OF HON. CHARLES E. SCHUMER, A U.S. SENATOR
FROM THE STATE OF NEW YORK

Senator SCHUMER. Thank you. And let me, Mr. Chairman, join
all of my colleagues in congratulating you on achieving chairman-
ship of the Judiciary Committee.

Chairman SPECTER. Thank you.

Senator SCHUMER. You have all of the good qualifications for it,
so thank you.

Thank you, Judge Gonzales. Let me just say that I guess many
of us, at least on this side of the aisle, have had very bad experi-
ences with the Justice Department over the last four years.
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The Attorney General, should you be confirmed, is at the nexus
of what may be the most fundamental and important conflict or
tension in our Government, and that is between security and lib-
erty, and the Founding Fathers paid a lot of attention to that, and
realized the importance of that tension. One thing I think they
called for in the structure of the Government they set up that these
hearings embody and so much else, and that there be consultation,
that there be discussion, and then you come to a conclusion. Obvi-
ously, the line moves. No one can dispute that we live in a new
world after 9/11. No one disputes, certainly not me, that old rules
should be re-examined because the world has changed dramati-
cally, and what governed when the War of the Roses was fought
does not govern today.

But the previous Attorney General ran the most secretive Justice
Department in my lifetime. He seemed to make every major deci-
sion behind closed doors in the dark of night, and then when ideas
popped out, because there was no consultation, because there was
no vetting, he had to pull back because he had gone too far. That
happened in torture, where there has been some retraction by the
administration. It happened with the TIPS program, where origi-
nally your predecessor, or Attorney General Ashcroft, rather, want-
ed neighbors to spy on neighbors. Another was the Total Informa-
tion Awareness Program. Time and time again proposals were
pulled back because they were half-baked or not vetted or not dis-
cussed, and they would have come out much better had there been
the kind of dialogue that I think Democratic and Republican ad-
ministrations in the past on these key delicate and important
issues that have to be carefully balanced, there was discussion.

So my general concern is to know how you are going to approach
these issues should you be confirmed. Will you be a voice for inclu-
sion and consultation, or will you be continuing the John Ashcroft
“my way or the highway” approach that often led to embarrass-
ment on his part, on the Department of Justice’s part, and others?
And I have a few questions in this regard, some specifics.

The first is on judges itself, an issue of great concern to me. In
your position as Counsel, you and I have worked out things very
well together in New York State. Every vacancy is filled. They are
filled with moderate or conservative but mainstream judges. But
we had a real dialogue. You would bounce names off of me; I would
bounce names off of you. There were some each of us said to the
other are not acceptable, and they were pulled off the table. The
judges, make no mistake about it, do not mirror my views. Most
of them are pro-life and more conservative on most issues, but they
are mainstream. I really believed that they would interpret the
law.

That is not what has happened nationally. We have had on most
circuits just a throw down the gauntlet, here is who we want, you
better approve them, and if you do not approve them, you are ob-
structionist, even though we have approved 204 out of 214, a
record, I think, that is better than the first few Congresses, where
I think one-fifth of all Supreme Court nominees, although that may
be in the history of all the Congresses, have been rejected. And
many of us believe that some of these nominees were radical. They
were not strict constructionists. They were not following the law.
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They wanted to get rid of decades and sometimes even centuries
of law when it came to environment or civil rights or women’s
rights or privacy or property rights.

And as you know, we are going to have a Supreme Court nomi-
nation, you know, before long. I hasten to add, by the way, par-
enthetically, that the standard that I am going to use and I think
most of us are going to use to judge you as Attorney General will
be different than we would use for Supreme Court Justices should
you or anybody else be the nominee. No one should mistake the
votes here as a ratification because it is a different job, it is a lower
standard. In the executive branch, you want the President to have
more leeway than in an independent judicial branch.

But I want to ask you, when it comes to Supreme Court nomina-
tions, which we are likely to get here, will you be a real voice for
consultation? Will you come to us or will you urge the President
to come to us and say here are the names I am considering, what
do you think? Which ones would cause a knock-down, drag-out
fight? Which ones would be acceptable? Can we reach compromise?
There may be more than one nomination.

Can you just give me a little bit of your feeling on how that
ought to happen and your judgment on what has happened thus
far in New York versus what has happened in the rest or many of
the other circuits?

Judge GONZALES. Thank you, Senator. First of all, let me make
it clear: I am not a candidate for the Supreme Court.

Senator SCHUMER. Right. Just making sure that everyone knows
in case that should happen, one standard is different than the
other.

Judge GONZALES. I'm focused on this position.

Senator SCHUMER. I understand that.

Judge GONZALES. I want to thank you for your work in connec-
tion with filling Federal judgeships in New York. I agree with you,
we have been able, in my judgment, to reach accommodations
where the President is able to put people on the Federal bench that
he believes should serve as lifetime judges. As to why we haven’t
been able to replicate that around the country, I'm still trying to
understand that as well.

You mentioned some circuit court judges that were way, way out
of the mainstream. We look at these picks very, very carefully, and
we talk to a lot of people. We bring them in. We look at their
writings, if they have been judges. They have been rated well
qualified or qualified by the American Bar Association, as you well
know.

Senator SCHUMER. Yes, but they do not rate on their views. They
rate on their integrity and demeanor. I mean, a judge who believes
there should be no zoning laws, which is one of the people you
nominated, is 1890s.

Judge GONZALES. Well, I am not going to try to defend every sin-
gle act and every single statement of all of the President’s nomi-
nees. In my judgment, collectively they do come to the job with the
appropriate character and integrity, professional excellence, and
with a judicial philosophy—
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Senator SCHUMER. Will you urge the President to consult with
us, with our side, in a real way, give us some names, some choices,
a real dialogue rather than “We are doing this one”?

Judge GONZALES. Well, in my judgment, consultation has always
been good. It has been fruitful. I will certainly make the President
aware of your request.

Senator SCHUMER. The second issue, related, the so-called nu-
clear option. Now, again, the pique of some, some of my colleagues
and many in the hard right, is, well, we didn’t get every one of our
judges, therefore, we have to change the rules by having the Vice
President, as he sits as President pro tem, rule that a filibuster is
unconstitutional. I find it confounding. The very same people who
urge strict construction of the Constitution—find the words, there
is no right to privacy in the Constitution, it does not say “right to
privacy”—are now saying that the Constitution says there should
only be a majority vote on judges.

First, are you aware of any words in the Constitution that say
there should be a majority vote for judges?

Judge GONZALES. Senator, I have no views as to whether or not
a filibuster is constitutional. We view that as an internal Senate
matter—

Senator SCHUMER. You know the Constitution. We are asking
you to be Attorney General. Are there any words that say “only
majority vote for judges”?

Judge GONZALES. I'm not aware of that, Senator, but, please, give
me the opportunity to go back and check my Constitution.

Senator SCHUMER. All right. I will ask you to answer that in
writing and find me those words.

Second, I would ask you your opinion, and this is important: Do
you believe filibusters of judicial nominees violate the Constitution?
And on what basis, if you do?

Judge GONZALES. Senator, we talked about this in our meeting,
and my answer—

Senator SCHUMER. We did, and you were going to think about it.
You have had time to think about it.

Judge GONZALES. My answer today is the same as it was in our
meeting, and that is, I do not have a view as to whether or not it
is constitutional. From my perspective, from the perspective of the
White House, this is a matter, an internal Senate matter, to be re-
solved within the Senate.

Senator SCHUMER. Well, you know, I am going to submit—I am
going to ask you to think about that over the next several hours.
This is something that I think is important, and I do not think you
should be able to duck it because the very functioning of our Gov-
ernment could be at stake.

One final question—

Chairman SPECTER. Senator Schumer, your red light is on.

Senator SCHUMER. We will have a second round, Mr. Chairman?

Chairman SPECTER. A second round.

Senator SCHUMER. Thank you.

Chairman SPECTER. Senator Brownback?
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STATEMENT OF HON. SAM BROWNBACK, A U.S. SENATOR
FROM THE STATE OF KANSAS

Senator BROWNBACK. Thank you very much, Mr. Chairman. It is
good to be back on the Committee and to welcome you as Chair-
man. And I welcome Judge Gonzales and am delighted in your pub-
lic service to the State of Texas, the United States, and what I be-
lieve will be soon as Attorney General of the United States. De-
lighted to have you here. Welcome to your family as well. I love the
name of the town you are from of Humble, Texas. I think that is
a great place for a public servant to come from, and it reminds you
of the proverb that humility comes before honor. You come from
the right place to be honored with this type of position.

I want to ask you about a couple of areas. We have had a lot of
questioning about the Geneva Convention, the issues surrounding
that. I am pleased that those have come out. And on your job, I
want to follow up on what Senator DeWine was asking about on
what you hoped to be known for in the position as Attorney Gen-
eral. Obviously the primary task is protecting the security of the
country and the people here, and I don’t want you ever to take your
eye off of that ball, and I am sure you won’t, that it is the war on
terrorism, it is protecting the security of the American people, and
that has got to be your primary focus and function and measure
of success of the agency is were the American people protected.

I do want to ask you about a couple of other areas of what I hope
would be opportunity because it is a large agency and there are a
number of different functions and areas that go on. One—and there
is a bill that we put in last year, a bipartisan bill that the Presi-
dent spoke about in the State of the Union message last year on
dealing with prisoner recidivism rates. I realize this is off of vir-
tually everybody’s radar screen in this hearing, but if you look at
it for an issue that is affecting our country, once a person goes into
our court system now and is convicted, 70 percent of them are
going to commit another crime and be convicted again. It is an
enormous rate of recidivism that we have. It is a huge price tag.
I think we are spending at State levels $28 billion plus a year, pris-
ons’ annual operating cost of over $22,000 per inmate, and that is
as it needs to be. We need to lock people up that commit crime.

But the President sighted on this, and I agree and put forward
a bipartisan bill, a bicameral bill with Senator Biden, Rob Portman
in the House, on targeting reducing that recidivism rate, cutting it
in half in 5 years. We called the bill “The Second Chance Act,” and
it is just targeting those prisoners within 2 to 3 years of getting
out for intensive work with them, intensive counseling, relationship
building for when they are in, when they get out, to try to really
track that rate. Also, children of prisoners are five times more like-
ly to commit a crime than the general population, and we need to
target in on that group.

I put this forward as a compassionate conservative topic because
I think this is one where we need to lock people up that commit
crimes, but we know they are going to come out at some point in
time, too—most—and we really also need to work with them.

I am hopeful you can work with us on this issue because I think
this is one of those topics that we can have an agreement across
the aisle that this needs to be addressed. There are ways to ad-
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dress it. We have a faith-based prison in Kansas that the recidi-
vism rate is below 10 percent. We have got other examples across
the country of where this has been attacked and addressed quite
successfully. And so I am hopeful that can be one of your legacies
that you work on as well.

Do you have a short response on that?

Judge GONZALES. I do. Senator, I believe that it is not only smart
but it is right. I think that we have an obligation to provide some
kind of support structure, to provide some kind of training to peo-
ple that are coming out of prison. It is the right thing to do. It is
certainly smart because we simply do not want to have people that
come out of prison merely go out and commit crimes, they cannot
support themselves, and so we have to provide some kind of way
for these folks to support themselves.

There are a lot of prisons in Texas. Obviously this is a problem
that Governor Bush was focused on, so he is keenly aware of this.
That is why he spoke about this in the State of the Union. I believe
the Department of Justice is doing some studies about what—re-
search about what kinds of programs really work. And so I look for-
ward to the end of that research and sitting down with you and
talking to you about what would be the most effective way to deal
with this problem.

Senator BROWNBACK. I think the American people want us to get
outcomes, things that work. Welfare reform was something that
worked, the country needed. I really think this is a key area where
we have got a chance to really do something that will work, and
it is going to help, and I think it is something we can work across
the aisles to get done.

A second issue you raised with Senator DeWine during your com-
ments about things you want to be known for, and that is the issue
on obscenity laws and the enforcement of that. I held a hearing the
last session of Congress on the issue of these—not obscenity laws
but on addictions to pornography. And it was an amazing set of ex-
perts that came forward talking about the addictiveness of pornog-
raphy. It has grown much more potent, much more addictive, much
more pervasive, much more impactful. You have cited teenage chil-
dren that you have and that I have in our private conversation.

There has been criticism of the Department of Justice for not en-
forcing obscenity laws, work on these issues, on community stand-
ards. I would hope that this would be something that you would
take a look at, maybe make some personnel shifts within the De-
partment of Justice to address this from the law standards on com-
munity standards, look at the addictiveness and the nature of it.
There are, obviously, certain guarantees of First Amendment
rights, but there are also these laws that have been upheld by com-
munity standards, upheld by the Supreme Court that can be and
I really think should be enforced given the nature of this very po-
tent, what one expect called a delivery system in this country. And
I hope you can look at that.

Judge GONzALES. I will commit to you that I will look at that,
Senator.

Senator BROWNBACK. I believe you said your wife had some in-
terest in this, and I may recruit her on this topic as well, even
though she is not up for confirmation here, work with her as well.
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Finally, there is a topic I wanted to give you a chance to address.
While you were on the Texas Supreme Court, in June of 2000—and
this came up during Judge Owen’s hearing—of a case on a parental
consent law that you wrote, I believe, the majority opinion on, and
this was upholding the decision regarding the parental notification
law where a minor sought an abortion. In this particular case, a
minor was seeking an abortion without, as was required by Texas
law, notification of her parents. You had some pretty strong words
for those in the minority opinion and thought the law should be ap-
plied as written and was affirmed by the trial court.

I just wanted to give you a chance to express your opinion on this
case. It came up often during Judge Owen’s confirmation hearing
here. You were cited on the other side of that often. And I would
like to get your thoughts on that here for the record. Do you believe
that the interpretation of duly enacted legislation is open to inter-
pretation by the courts in a manner not consistent with a strict
reading of the law, that is, the underlying issue involved with this?

Judge GONZALES. Thank you for that question, Senator. Let me
just say at the outset regarding Judge Owen, I served with Judge
Owen on the Texas Supreme Court, and I think she did a splendid
job, a superb job as a judge. I think she would make a superb job
on the Fifth Circuit, and that is why her name was recommended
to the President.

There were a series of very contentious opinions written in con-
nection with six cases, I think involving four minor daughters, in
the year 2000 while I was on the court. It is true that the legisla-
ture made a policy judgment that they wanted more—they wanted
parents more involved with the abortion decisions of their minor
daughters. But the legislature did not make the parental rights ab-
solute. They provided three exceptions. And most of the decisions
of the court revolved around interpreting those exceptions, allowing
a judicial bypass.

My comment about an act of judicial activism was not focused at
Judge Owen or Judge Heck. It was actually focused at me. What
I was saying in that opinion was that given my interpretation of
what the legislature intended by the words that they used in terms
of having a minor not totally informed or well informed but suffi-
ciently well informed, and the structure of the act, it was in my
judgment that the legislature did intend the judicial bypasses to be
real. And given my conclusion about what the legislature intended,
it would have been an act of judicial activism not to have granted
the bypass in that particular case.

If someone like Judge Owen in that case reached a different con-
clusion about what the legislature intended, it would have been
perfectly reasonable for her to reach a different outcome. But as to
the words that have been used as a sword against Judge Owen, let
me just say that those words were related to me in terms of my
interpretation of what the legislature intended, again, through the
words of the statute and the way that the judicial bypass procedure
would actually operate in practice.

. Senator BROWNBACK. I thank you and your family for being
ere—

Chairman SPECTER. Senator Brownback, your—

Senator BROWNBACK. —and I look forward to your confirmation.
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Chairman SPECTER. Senator Brownback, your red light is on.
Judge GONZALES. Thank you, Senator.
Chairman SPECTER. Senator Durbin?

STATEMENT OF HON. RICHARD J. DURBIN, A U.S. SENATOR
FROM THE STATE OF ILLINOIS

Senator DURBIN. Thank you, and congratulations, Mr. Chairman,
on your new appointment. I am looking forward to working with
you, and I thank you for your phone call over the holiday break to
talk about some of the big issues we face.

Chairman SPECTER. Thank you.

Senator DURBIN. It was a welcome opportunity to discuss a lot
of things that we will concern ourselves with.

Judge Gonzales, thank you for being here. My thanks to your
family for their patience in waiting through all these questions and
those that will follow.

I think that Senator Specter has done a great service to the
White House by moving this hearing as quickly as he has, January
6th, two days after the swearing-in of the new Members of the Sen-
ate. It is understandable this is a critically important job for the
safety of America, and we need to fill it as quickly as we can.

I am sorry that there has been some breakdown between this
Committee and the White House about the production of docu-
ments. As I told you in our office meeting, it is very difficult for
us to sit on this side of the table and believe that we have the
whole story when the White House refuses to produce documents
that tell us what happened about many of the issues that we are
raising. But based on what we do have, I want to try to get into
a few specific questions on the issue of torture.

The images of Abu Ghraib are likely to be with us for a lifetime
and beyond, as many images of war can be. The tragedy of Abu
Ghraib and the embarrassment and scandal to the United States
are likely to be with us for decades and beyond. Yesterday we paid
tribute to our colleague Congressman Robert Matsui, not only a
great Congressman but particularly great in light of the fact that
as a Japanese-American, he was sent to an internment camp by his
Government that did not trust his patriotism or the patriotism of
his family. That shameful chapter in American history is recounted
even today more than 50 years later as we think about it. I am
afraid that the torture that occurred in Abu Ghraib and Guanta-
namo will similarly be recounted 50 years from now as a shameful
chapter in American history.

When you answered Senator Kohl, you said we are going to di-
vide what happened in Abu Ghraib into two areas: physical and
sexual torture, never acceptable; some idea of fun by depraved peo-
ple. And you condemned it. Then a second area, interrogation tech-
niques that went too far, and you conceded that those interrogation
techniques might have migrated or started at Guantanamo and
somehow made it to Iraq.

My question to you is: Would you not also concede that your deci-
sion and the decision of the President to call into question the defi-
nition of torture, the need to comply with the Geneva Conventions,
at least opened up a permissive environment for conduct which had
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been ruled as totally unacceptable by Presidents of both parties for
decades?

Judge GONZALES. Thank you, Senator, for the question. Maybe
perhaps I did misspeak. I thought I was clear that I was not divid-
ing up the categories of abuse into two categories, that that was
really—that division had been done within these reports them-
selves. And those reports did indicate that there was some migra-
tion as to the second category. But the reports and the briefings
were fairly clear in my judgment, and others may disagree, that
the reasons for the migration were because there was inadequate
training and supervision, that if there had been adequate training
and supervision, if there had been adherence to doctrine, then the
abuses would not have occurred. And that’s what I see in the re-
ports and what I see in the briefings.

As to whether or not there was a permissive environment, you
and I spoke about this in our meeting. The findings in these eight
reports universally were that a great majority, an overwhelming
majority of our detention operations have been conducted con-
sistent with American values and consistent with our legal obliga-
tions. What we saw happen on that cell block in the night shift was
limited to the night shift on that cell block with respect to that first
category, the more offensive, the intentional severe physical and
the sexual abuse, the subject of those pictures. And this isn’t just
Al Gonzales speaking. This is what, if you look at it, the Schles-
inger report concludes. And so what you see is that you have got
this kind of conduct occurring at the night shift, but the day shift,
they don’t engage in that kind of conduct because they understand
what the rules were.

And so I respectfully disagree with the characterization there
was some sort of permissive environment. That’s just not the case.
The facts don’t bear that out, sir.

Senator DURBIN. Then let’s go to specific questions. Can U.S. per-
sonnel legally engage in torture or cruel, inhuman, or degrading
treatment under any circumstances?

Judge GONZALES. Absolutely no. Our policy is we do not engage
in torture.

Senator DURBIN. Good. I am glad that you have stated that for
the record. Do you believe that there are circumstances where
other legal restrictions like the War Crimes Act would not apply
to U.S. personnel?

Judge GONZALES. Senator, I don’t believe that that would be the
case, but I would like the opportunity to—I want to be very candid
with you and obviously thorough in my response to that question.
It is sort of a legal conclusion, and I would like to have the oppor-
tunity to get back to you on that.

Senator DURBIN. I will give you that chance.

In your August memo, you created the possibility that the Presi-
dent could invoke his authority as Commander in Chief to not only
suspend the Geneva Convention but the application of other laws.
Do you stand by that position?

Judge GONZALES. I believe that I said in response to an earlier
question that I do believe it is possible, theoretically possible, for
the Congress to pass a law that would be viewed as unconstitu-
tional by a President of the United States. And that is not just the
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position of this President. That has been the position of Presidents
on both sides of the aisle.

In my judgment, making that kind of conclusion is one that re-
quires a great deal of care and consideration, but if you're asking
me if it’s theoretically possible that Congress could pass a statute
that we view as unconstitutional, I’d have to concede, sir, that I be-
lieve that’s theoretically possible.

Senator DURBIN. Has this President ever invoked that authority,
as Commander in Chief or otherwise, to conclude that a law was
unconstitutional and refused to comply with it?

Judge GONZzZALES. I believe that I stated in my June briefing
a}li)out these memos that the President has not exercised that au-
thority.

Senator DURBIN. But you believe he has that authority? He could
ignore a law passed by this Congress, signed by this President or
another one, and decide that it i1s unconstitutional and refuse to
comply with that law?

Judge GONZALES. Senator, again, you are asking me whether hy-
pothetically does that authority exist, and I guess I would have to
say that hypothetically that authority may exist. But let me also
just say that we certainly understand and recognize the role of the
courts in our system of Government. We have to deal with some
very difficult issues, very, very complicated. Sometimes the an-
swers are not so clear.

The President’s position on this is that ultimately the judges, the
courts will make the decision as to whether or not we’ve drawn the
right balance here. And in certain circumstances, the courts have
agreed with administration positions, and in certain circumstances,
the courts have disagreed. And we will respect those decisions.

Senator DURBIN. Fifty-two years ago, a President named Harry
Truman decided to test that premise in Youngstown Steel and Tube
v. Sawyer in the Supreme Court. The Supreme Court said, as you
know, President Truman, you are wrong, you do not have the au-
thorlitﬁf to decide what is constitutional, what laws you like and do
not like.

I am troubled that you would think, as our incoming Attorney
General, that a President can pick and choose the laws that he
thinks are constitutional and ultimately wait for that test in court
to decide whether or not he is going to comply with the law.

Judge GONZALES. Senator, you asked me whether or not it was
theoretically possible that the Congress could pass a law that we
would view as unconstitutional. My response was that obviously we
would take that very, very seriously, look at that very carefully.
But I suppose it is theoretically possible that that would happen.

Let me just add one final point. We in the executive branch, of
course, understand that there are limits on Presidential power. We
are very, very mindful of Justice O’Connor’s statement in the
Hamdi decision that a state of war is not a blank check for the
President of the United States with respect to the rights of Amer-
ican citizens. I understand that and I agree with that.

Senator DURBIN. Well, let me just say in conclusion, I am glad
to hear that. I am troubled by the introduction. The hypothetical
is one that you raised in the memo relative to torture as to whether
the President had the authority as Commander in Chief to ignore
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the Geneva Conventions or certain other laws. This is not some-
thing that comes from our side of the table of our own creation. It
is your creation, the hypothetical you created.

My concern is this: I do not believe that this Government should
become a symbol for a departure from time-honored traditions
where we have said that we will not engage in torture, directly or
indirectly by rendition—which I hope to ask you about in the next
round—that we will stand by the same standards of Geneva Con-
ventions since World War II and, frankly, dating back to Abraham
Lincoln and the Civil War, in terms of the treatment of prisoners.

I am concerned that that round of memos that went through the
Department of Justice, Mr. Bybee, into the Department of Defense,
into Guantanamo, and then migrated somehow to interrogation
techniques in Abu Ghraib has stained our world reputation. I want
to win this war on terrorism, but I do not want to do it at the ex-
pelnse of our soldiers who may someday become prisoners them-
selves.

Thank you, Mr. Gonzales.

[The prepared statement of Senator Durbin appears as a submis-
sion for the record.]

Chairman SPECTER. Senator Coburn?

Senator COBURN. Mr. Chairman, thank you very much, and I ap-
preciate the opportunity to share this with you, and congratula-
tions on your chairmanship. I look forward to working with you.

Chairman SPECTER. Thank you.

STATEMENT OF HON. TOM COBURN, A U.S. SENATOR FROM
THE STATE OF OKLAHOMA

Senator COBURN. Mr. Gonzales, thank you so much. I enjoyed
our visit in the office. I think it is very important what has not
been said here today. We have talked about mistakes that have
been made. We have talked about problems. But we always fail to
emphasize the fact that the vast majority of the people who serve
this country are doing it right, honorably, and in an aggressive, tol-
erable way that represents our values each and every day. And to
not bring that forward and to always talk about the negative does
a disservice to our country, our heritage, and to our future. And I
think we ought to be very thankful for the vast majority of Ameri-
cans that are serving our country today and are doing it in an hon-
orable way. And that would include you, sir, as you come forward
and serve and have served our country.

I want to follow on a couple of things. Number one, I have an
interest in prison reform as well with Senator Brownback, but
more specifically in terms of drug possession and drug addiction.
I am convinced that we are handling that problem wrong in this
country. As a physician, I believe that we ought to be doing drug
treatment rather than incarceration, and I look forward to working
with you in terms of emphasizing that, not only in terms of the
faith-based ministries in prison but also the direction towards drug
treatment, because we know we can be successful there. And when
we fail to do that, we do a disservice not only to those people that
are incarcerated, we do a disservice to our public.

I am going to be rather short, but I am the only non-attorney on
this panel, I think. And I am reminded in Article I, section 5 of the
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Constitution, it says, “Each House may determine the rules of its
proceedings.” That is what our Founders said. And so I am not con-
fused at all about the ability to change the rules in the operation
of the Senate even though it has a wonderful historical privilege.

I also am reminded that in the United States v. Balin, the Su-
preme Court unanimously upheld that, and they said two things:
one, when the Constitution is silent, the rule is majority vote; and,
number two, a majority of either chamber can always retain the
power to draft and enact its own rules and procedures. So I do not
think we ought to allow confusion of what the Constitution actually
says versus what potential may come in the future. And I think we
ought to deal with what is here.

The other thing that I think is important is to recognize the
President’s right to nominate and our right to confirm, and to do
that in a rigorous way. I appreciate the other side of the aisle and
the questions that they have had of you. I think they are pertinent.
I think that the questioning that Senator Graham had I think
raises significant questions for us to learn from, especially in terms
of the Code of Military Justice that has to be inculcated in deci-
sions that go down the line. But I also want to ask just a couple
of questions.

Are you aware of any war that this country has been involved
in in its history in which mistakes of human beings have not been
made and brought to light?

Judge GONZALES. Well, as you well know, as I well know, human
beings are not perfect. Mistakes happen. Abuses occur. We know
that that’s true in all conflicts. Abuses occur not just in connection
with military operations; abuses occur here in our prisons. It is re-
grettable, and when we find out the abuses have occurred, we need
to correct them and hold people accountable. But it is true that
abuses occur and have occurred, as far as I know, in all military
conflicts.

Senator COBURN. And is it, to your knowledge, a policy of this
administration at any time to tolerate torture or inhumane behav-
ior towards any of the detainees that we have?

Judge GONZALES. It is not the policy of the administration to tol-
erate torture or inhumane conduct toward any person that the
United States is detaining.

Senator COBURN. And then, finally, I would ask as you look at
the Geneva Convention in Iraq and the difference that we apply to
that versus that against the Taliban and al Qaeda, was there a
consideration for those who are not Iraqis in that combatant field?
In other words, did the Geneva Convention necessarily apply to all
combatants in Iraq whether or not they were Iraqi citizens or they
were foreign mercenaries?

Judge GONZALES. That question was considered by the Depart-
ment, and there was a fear about creating a sanctuary for terror-
ists if we were to say that if you come and fight against America
in the conflict with Iraq that you would receive the protections of
a prisoner of war. And I believe the Department—I know the De-
partment issued, I believe some guidance, the Department of Jus-
tice issued some guidance with respect to whether or not non-Iraqis
who came into Iraq as part of the insurgency, whether or not they
would also or likewise enjoy the protections of the Geneva Conven-
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tion. And I believe the conclusion was that they would not. But I
would need to go back and confirm that, Senator.

Senator COBURN. Thank you.

I have no additional questions, and I yield back the balance of
my time.

Chairman SPECTER. Thank you very much, Senator Coburn, and
thank you, Judge Gonzales.

It is now 12:55. A room has been set aside for Judge Gonzales,
and we have conferred with him, and he thinks an hour would be
sufficient for lunch. So the Committee will resume at 2 o’clock. And
for the information of everyone, there is a nice cafeteria in the
basement of this building.

See you all at 2:00.

[Whereupon, at 12:55 p.m., the Committee was recessed, to re-
convene at 2:00 p.m., this same day.]

AFTERNOON SESSIONI[2:00 p.m.]

Chairman SPECTER. The hour of two o’clock having arrived, we
will now proceed with the confirmation hearing on the President’s
nominee, Judge Alberto Gonzales, to be Attorney General of the
United States.

In the morning we completed a round of questioning by every
Senator present, and we will now proceed on round two, again with
a 10-minute round.

I pick up on comments made by Senator Brownback and Senator
Coburn this morning about their concern about what happens in
our correctional facilities, our prison facilities. Senator Brownback
is looking for improvements. Senator Coburn made the cogent com-
ment about rehabilitation for drug addicts, and this is an item
which is going to be a priority for the Judiciary Committee this
year and next year, and into the foreseeable future.

The problem of violent crime is pervasive in America. It is a
problem which I have been working on since my days as an Assist-
ant District Attorney, and I will not mention the year, and that is
District Attorney of Philadelphia. And then on this Committee, the
first bill which I introduced was the Armed Career Criminal Bill
shortly after I was elected to the Senate, and as Attorney General
Barr described it as one of the most effective weapons against vio-
lent crime because it deals with career criminals, where you have
three or more major offenses, robbery, burglary, drug sales, kidnap-
ping, and caught in the possession of a firearm, and there is a
mandatory 15-year to life sentence. That has been a very effective
weapon.

I found when I was DA that many defendants would get continu-
ances in the State courts and wear out the judicial system, but if
they ran the risk of going to Federal court with a mandatory 15
years to life, you could get them tried and perhaps get 5- to 10-year
sentences or something substantial, and it has been enormously
helpful in putting the pressure on State court adjudications.

The other side of the coin from dealing with the violent criminals
is the issue of realistic rehabilitation. My own experience suggests
to me that violent crime in America could be cut enormously, per-
haps by as much as 50 percent. It is always hard to quantify. If
you take the career criminals and put them in jail, you really just
throw away the key. Seventy percent of all major crimes are com-



101

mitted by career criminals, but then there is the other group,
where you need literacy training, and job training, and detoxifica-
tion and rehabilitation on drugs. It is no surprise when a func-
tional illiterate without a trade or skill gets out of jail, they go back
to a life of crime. So you have two very, very important societal in-
terests. One is protecting the law-abiding citizens from repeaters,
recidivists, and the other is to try to take people out of the crime
cycle because you know the first offenders, juveniles, even second
offenders and beyond are going to be returning to our streets.

My question for you, Judge Gonzales, is that if confirmed, what
kind of a priority would you assign to try to turn our correctional
systgm into a system which really corrects with realistic rehabilita-
tion?

Judge GONZALES. Thank you, Senator, for that question. I think
I agree with you, that for people who commit violent crimes and
are career criminals, they should remain in our prisons, but there
is a segment of the prison population, juveniles, for an example, as
you mentioned, and first-time, maybe sometime second-time offend-
ers, who can be rehabilitated. And as I said earlier in a response
to a question, I think it is not only smart but I think it’s the right
thing to do. I think it is part of a compassionate society to give
someone another chance, and oftentimes, unfortunately, it’s a ques-
tion of limited resources, but we have to find a way around this.
Obviously, it’s an issue that’s equally important in our State crimi-
nal justice system, but it’s important to me. We need to do what
we can to enforce the laws, make sure the laws are being enforced,
and1 obviously that would be a big priority for me as Attorney Gen-
eral.

Chairman SPECTER. Well, it is going to require very substantial
resources to make it work. Literacy training and job training and
drug rehabilitation are items which are going to require some
money in advance. I am confident that it would pay very major re-
wards because the cost of crime in America, burglaries, robberies,
car thefts, homicides, and the tragedy of suffering rape and phys-
ical abuse and kidnapping, just the costs are incalculable, so that
is something which this Committee and I will be working with you
on very closely, and we need to get the administration involved be-
cause it is a matter of resources.

Let me turn now to a subject which I raised in the opening state-
ment, and that is the potential for use of our antitrust laws to deal
with OPEC and the international oil cartels which have engaged in
violations of our antitrust laws by limiting production in a cal-
culated way, and then raising prices. When the supply goes down,
the prices go up. And this is a subject which I have long been inter-
ested in. We have had hearings in the Antitrust Subcommittee. It
is a subject that I wrote to President Clinton about back on April
11th in the year 2000 and wrote to President Bush about in the
year April 25th, 2001, and without objection, these two letters will
be made part of the record.

They set forth an approach on enforcing the antitrust laws, not-
ing that OPEC is not immune from the act of state doctrine, which
removes foreign governments from our courts when they are en-
gaged in commercial activity. If they are engaged in governmental
activities, and succinctly stated it is their business, but it is not
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their business if they are engaged in commercial matters. We all
know the soaring prices at the pump and the increase in the cost
of heating and the tremendous expenses. A subcommittee which I
chair on Labor Health Human Services and Education, puts up
more than a billion dollars a year on LIHEAP, low-income energy
assistance. I would be interested to know your thinking, Judge
Gonzales, on the potential for using our antitrust laws in this field.

Judge GONZALES. Senator, I have not had the opportunity to re-
view the two letters that you just discussed, and I have not spent
a great deal of time looking at this issue. I'm sure there are folks
at the Department of Justice that have done so, and obviously, if
confirmed, I would like to visit with them. It seems to me of course,
that we need first of all to promote competition. We need to make
sure that everyone’s operating on a level playing field to the extent
possible.

I do have some concerns. I haven’t done the analysis it appears
that you have. I do have some concerns about the foreign relations
impact, the diplomatic impact, upon taking such an antitrust action
against OPEC, and so in addition to legal considerations it seems
to me there are foreign relations considerations, and obviously I
would be very interested in receiving the views of the State Depart-
ment. But I would look forward to working with you and having
further discussions with you about this.

Chairman SPECTER. I am glad you mentioned the foreign rela-
tions aspects because I think those are exactly the considerations
we ought to ignore. The Saudis are not our friends, and that is a
subject which I got very deeply involved in when I chaired the In-
telligence Committee back in 1995 and 1996, and regrettably, we
make too many decisions on foreign policy, where we are having
the cost paid by consumers of OPEC oil, by the Saudis and by our
foreign relations considerations, and there is no doubt about the
importance of not having Saudi Arabia go the way that Iran went,
but it seems to me we have to segregate these issues and not allow
the foreign policy considerations to put a heavier burden on one
segment of our population when it is something that ought to be
borne by the country as a whole. If it is something in our national
interest that we have to undertake certain financial and economic
losses, then so be it. But this is a subject matter going easy on the
Saudis which applies in fields other than what OPEC oil does.

Judge GONZALES. Senator, if I may respond to that. I'm not sug-
gesting that we go easy on the Saudis. What I'm suggesting is it
seems to me that it should be a consideration what will be the
ramifications on our foreign relations if we take an action against
OPEC is all I'm suggesting.

Chairman SPECTER. I am about to—no, I am not about to. There
goes the red light.

Senator Leahy.

Senator LEAHY. If you want to go further, I am the only one wait-
ing.

Chairman SPECTER. No, no, no. I am going to stick to 10 minutes
as an example. If it is good for the goose, it is good for the gander.
As the saying goes, if it is good for the Chairman, et cetera.

Senator LEAHY. Judge, I am going to go back to the so-called
Commander in Chief override. I listened to your answer to other
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Senators, and I checked the transcript, and frankly, you never an-
swered my question. I still want to know whether you think the
President can suspend the laws prohibiting torture and thus immu-
nize torturers. I think there is a pretty simple answer. I think the
answer is just no, the President cannot suspend such laws. Your
response to me in the earlier round, your comments at your June
2004 press conference, show you disagree, that you presume such
power does exist. Only the President has not exercised it yet. I
think this is kind of fundamental. Your view of the scope of execu-
tive power is something we need to understand. If you are going
to be the chief law enforcement officer of this country, and if you
have this view that there is some extraordinary executive power
that allows the President to override the laws of the United States,
especially something so fundamental, we should know because that
sets in motion a whole lot of other things. We saw this in the Nur-
emberg trials, and I am not in any way equating our President
with the leaders in Germany. What I am saying though is that you
had people that said, well, we were just following orders. If the
President is able to set aside laws that have been set in place,
those who do things that are wrong can just say, well, we were just
following orders. But as the United States has always said, and
every President has said, this is not a defense.

So I am going to ask you again, can the President immunize from
prosecution those who commit torture under his order? I am not
suggesting the President has made such orders, but can a Presi-
dent immunize from prosecution those who would commit torture
under his order?

Judge GONZALES. Senator, one thing that I failed to emphasize
in the first round is of course if confirmed by the Senate, I will take
an oath of office to defend the laws of this country.

Senator LEAHY. We all do.

Judge GONZALES.—and that means the laws passed by the Con-
gress. So I was responding to a hypothetical question about wheth-
er or not is it theoretically possible that Congress could pass a law
that a President would not follow because he believed it was uncon-
stitutional, a position that is not unique to this President, but a po-
sition—

Senator LEAHY. But I am not asking you a hypothetical question.
I am asking about a particular law, the torture law. Can the Presi-
dent ignore that law, say it does not apply, and immunize people
who then committed torture?

Judge GONZALES. I believe my earlier response, Senator, was
that that is a hypothetical situation that is not going to happen.
This President is not going to order torture. I will also say—

Senator LEAHY. Could a President?

Judge GONZALES. Senator, this President is not going to order
torture. We don’t condone it. I will say with respect to the opinion,
the August 1st opinion has been withdrawn. I reject that opinion.
It has been rejected. It does not represent the views of the execu-
tive branch. It has been replaced by a new opinion that does not
have that discussion. And so as far as I am concerned, it is not an
issue in which the executive branch has taken a position on it. I
am not prepared in this hearing to give you an answer to such an
important question.
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Senator LEAHY. Let me say this. The order stayed there for a
long time until the press got hold of it. Then there is a lot of scram-
bling around, and on the first three-day weekend prior to your con-
firmation, all of a sudden they come up, oh, wait a minute, we have
a new order. I am not going to be cynical, but some might be. Let
me put forward another example. The President has claimed au-
thority to lock up a U.S. citizen arrested in the United States and
hold him incommunicado for an indefinite period, without access to
a lawyer or a family, and without real access to the courts. That
is not hypothetical. The President has claimed that authority. Does
the President have that authority?

Judge GONZALES. The Supreme Court in the Hamdi decision said
yes, the President of the United States does have the authority—

Senator LEAHY. Hamdi was the case where he was arrested on
the battlefield in Afghanistan. What about a case here, an Amer-
ican citizen, in the United States?

Judge GONZALES. Senator, the Supreme Court has not addressed
that decision straight on, but in Hamdi the Court did say that the
United States could detain am American citizen here in this coun-
try for the duration of the hostilities without filing charges.

Senator LEAHY. Do you think that here in the United States the
President has authority to have a citizen arrested, a U.S. citizen,
held incommunicado for an indefinite period, without access to a
lawyer or family?

Judge GONZALES. Senator, the—

Senator LEAHY. I asked you if the President has that. Now, in
Hamdi of course they were talking about the AUMF, the authoriza-
tion for the use of military force, the Congress had voted on for
military force in Afghanistan. Hamdi was picked up in Afghani-
stan. We had a second case, Padilla. There the Court kind of
punted it, they did not answer the question. They have said the ju-
risdiction was wrong, it was brought in the wrong court. It should
have been brought habeas corpus in another court.

All T am asking, does the President, the President today have the
authority to hold a U.S. citizen incommunicado for an indefinite pe-
riod of time in the United States?

Judge GONzALES. Well, the President does have the authority
under Hamdi. That is what the Court said, is you could hold an
American citizen. Let me be very, very clear. The United States
Government never took the position that a U.S. citizen detained by
its Government could not challenge the detention by the Govern-
ment.

Senator LEAHY. But they are held incommunicado and have no
access to a lawyer or a court. Is that not kind of saying, gosh, you
could appeal it everywhere else. We are not going to let you out of
the cell, we are not going to let you talk to anybody, we are not
going to let you have the court. We just want you to know you got
all your rights.

Judge GONZALES. Senator, respectfully, not only did Hamdi have
access to the courts, he had such good access and such good rep-
resentation by counsel that his case was heard all the way by the
highest court in the land. So, the decision as to whether or not to
provide access to counsel is probably one of the most difficult deci-
sions that we have to confront because there are competing inter-
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ests here. As a lawyer, I have a great deal of concerns about not
providing lawyers to American citizens that are being detained by
this country. On the other hand, there is a competing interest of
gathering information that this American citizen, this enemy com-
batant, may have information that may save the lives of American
citizens, and our position has been is that we provide counsel as
quickly as possible that the American citizen—I'm sorry, Senator,
I didn’t mean to interrupt you.

Senator LEAHY. No, no. I was just going to say we can go back
there, and we will have to, because we are talking about a perfect
world. If you do a dragnet, as we have found out, we end up hold-
ing people for a long time, and then say, whoops, we have got the
wrong guy. We have—

Chairman SPECTER. Judge Gonzales, did you finish your last an-
swer? Feel free if you want to.

Judge GONZALES. That’s fine. Thank you, Senator.

Senator LEAHY. Let us take the Bybee memo. It is a lengthy doc-
ument, 50 single-spaced pages, that relies upon a whole wide range
of sources. I think somebody has already put it in the record. It ref-
erences, for example, health care administrative law at least five
times, and that is not the issues we are rasing with you. But you
know one thing it never does? It never cites this document, which
you would think would be the best thing to do, the Army Field
Manual on Intelligence Interrogation.

Now, the Army Field Manual on Intelligence Interrogation is
something that holds all the experience of this Nation for 200
years, the things we have done right, and the things we have done
wrong. The memo tells our people what they can do, but not once
does it mention this, and this is the manual that says U.S. policy
expressly prohibits acts of violence or intimidation including phys-
ical or mental torture, threats, insults or exposure, inhumane
treatment as a means to or aid interrogation. You think it is at all
troubling that Bybee never references it? I mean if it had, if it in-
corporated this, we probably never would have had the issue
raised.

Judge GONZALES. Senator, the work of OLC in connection with
interpreting the anti-torture statute was an analysis of that domes-
tic statute in Title 18. The fact that the opinion covers only conduct
related to that statute doesn’t mean that there might not be other
legal prohibitions in which our military soldiers might be bound.
OLC was looking only at an interpretation of that domestic statute,
and the fact that there may be other laws or regulations that might
be binding, of course, they would not be excused from following
those other laws and regulations by virtue of the opinion, which
again, was focused only in interpretation of a statute in Title 18.

Chairman SPECTER. Senator Cornyn.

Senator CORNYN. Thank you, Mr. Chairman.

Judge Gonzales, I know Senator Durbin has raised the issue of
whether a President might try to uphold the Constitution by de-
clining to enforce statutes that are unnecessary, and I found the
notion fascinating from a legal standpoint, and so I asked staff to
look at some of the OLC opinions during the Clinton administra-
tion during the lunch break, and here is what we found.
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In 1994, the Office of Legal Counsel, during the Clinton adminis-
tration, issued an opinion authored by Walter Dellinger, who is a
well-known constitutional legal scholar, that said, “Let me start
with a general proposition that I believe to be uncontroversial.
There are circumstances in which the President may appropriately
decline to enforce a statute that he views as unconstitutional,” and
of course Presidents of both parties famously reject the War Powers
Resolution as unconstitutional. Moreover, in the Dickerson case the
Clinton administration refused to defend a Federal statute against
constitutional attack in the courts. The Supreme Court had to look
to special counsel to offer a defense of that statute. It seems to me
that this administration is being attacked for something that the
Clinton administration did on a—if not a frequent basis, did at
least more than once. Would you care to comment on that?

Judge GONZALES. As I said earlier, Senator, I think that we
should look—the executive branch should always look very care-
fully with a great deal of seriousness and care about reaching a de-
cision that a statute passed by Congress is somehow unconstitu-
tional and should not be followed. Certainly if I were confirmed, I
would take my oath very, very seriously to try to defend any Act
passed by Congress, but it does appear to me, based upon my re-
view of history and precedent is that Presidents and White Houses
on both sides of the aisle have taken the consistent position that
a President may choose to not enforce the statute that the Presi-
dent believes is unconstitutional.

Senator CORNYN. I would like to shift subjects a little bit to re-
turn to something we have been talking about off and on all day,
and that is the policy reasons behind the Geneva Convention deci-
sion, and I hope that I have been able to establish the position the
administration takes and the position that you advocated for enjoys
broad support in the legal community, and by scholars of inter-
national law, and we can go back to that again if some of my col-
leagues still disagree with me and the administration on that. But
I can think of at least four reasons, four important reasons why the
President’s legal determination was correct, and this has to do
again with giving terrorists, conferring upon them the status of
prisoners of war as provided for under the Geneva Convention.

First of all, is it not true that the Geneva Convention gives pris-
oners of war rights and protections that could directly endanger
their captors if given to combatants who do not respect the laws
of war? And if you agree with that, could you please talk about
some of them?

Judge GONZALES. If a determination were made that the Geneva
Convention applied in our conflict with al Qaeda, we would have
to provide certain things, certain access to certain items of comfort
that could be used as weapons against our soldiers. Also we would
be limited in our ability to put them in individual cells. They would
have the right to congregate together and to talk, to talk about
strategy and responding to interrogations, to perhaps talk about
how to attack a guard, or perhaps talk about how to plan an es-
cape. The additional problem with providing Geneva protections,
prisoner of war protections to terrorists who do not abide by the
laws of war, is that we would in essence provide combat immunity
for their engaging in war crimes.
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Senator CORNYN. If I can interrupt you briefly, is that not what
John Walker Lindh tried to do, the “American Taliban” I believe
he was known as? He claimed an immunity by virtue of his pris-
oner of war status against criminal prosecution for committing war
crimes; is that right?

Judge GONZALES. That’s my recollection.

Senator CORNYN. When I traveled to Guantanamo Bay about a
year or so ago to see for myself the facilities and the conditions
under which detainees were kept, I was interested to learn about
certain techniques, here again, humane techniques, but techniques
nonetheless for eliciting cooperation and intelligence from some of
these detainees. For example, the providing of certain incentives,
for example, what the food that was provided. I remember specifi-
cally one instance where detainees who cooperated a little more got
to cook out on a grill, basically, or food cooked out on a grill as op-
posed to the institutional type food they got. They were permitted
to move from individual cells into group settings where they could
make more arrangements for their own comfort and convenience.
Are those the sorts of things that we could do to elicit actionable
intelligence if the Geneva Convention applied and these were con-
ventional prisoners of war?

Judge GONZALES. Senator, if the Geneva Conventions applied,
you would be prohibited from providing incentives in order to in-
duce cooperation. I, like you, have been down to Guantanamo, and
much of the operation of the bases at Guantanamo are to induce
cooperation, and we would not be able to do that if the Geneva
Conventions applied.

Senator CORNYN. And indeed, I think it has been recounted time
and time again, one reason we do not use torture as a matter of
policy, period, but one pragmatic reason why it does not work is be-
cause people will say things under those circumstances that do not
provide good actionable intelligence. So I think one of the things I
observed and was really fascinated to see in practice was the use
of some of these essentially incentives that provided for greater co-
operation, but gave us the results we needed, which in fact have
saved American lives.

Let me ask you, why would extending the Geneva Convention to
terrorists, why would that have a negative impact on international
law? What would that do to any incentive that might exist on the
part of our enemies to comply with the laws of war?

Judge GONZALES. Senator, it seems to me, it seems logical to me
that you want to reward good behavior, and if you want members
of al Qaeda to fight according to the laws of war, you don’t do that
by providing them prisoner of war legal protections.

Now, let me emphasize, and I can’t emphasize this strongly
enough, there are certain basic values that this country stands for
and this President certainly believes in, and those values are re-
flected in the directives that he has issued regarding the treatment
of al Qaeda detainees, and those who do not meet those standards
are going to be held accountable. In addition, there are of course
other legal restrictions. For example, the Convention Against Tor-
ture, that would be applicable, Army regulations that would be ap-
plicable. All those exist to conscript the type of conduct that our
military can engage in with respect to detainees. And so we want
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to of course meet basic standards of conduct with respect to treat-
ment of al Qaeda, but information is very, very important, and if
there are ways we can get that information, for example, through
inducements, it seems to me that there is a responsibility of this
government to exercise those needs.

Senator CORNYN. Finally, let me just say that that opinion that
you just expressed finds you in pretty good company. I have in my
hand a legal textbook called “The Legal Status of Prisoners of War”
by Rosas, Alan Rosas, that says on page 344: The only effective
sanction against perfidious attacks in civilian dress is a deprivation
of prisoner of war status. And I take it you would agree with that
conclusion?

Judge GONZALES. Yes, sir.

Senator CORNYN. Thank you, Mr. Chairman.

Chairman SPECTER. Thank you, Senator Cornyn.

Senator Kennedy?

Senator KENNEDY. Thank you very much, Mr. Chairman.

I neglected in my first round to indicate how pleased I am with
your chairmanship. I hope it is not too late to say that I have en-
joyed working with Senator Specter over a long, long period of
time, since he has been on the Committee, and look forward to his
service on this Committee. I join with those who think that this
Committee is well served with this Chairman.

Chairman SPECTER. Thank you very much, Senator Kennedy.

Senator KENNEDY. Now, Mr. Gonzales, let me, if I could, there
are sort of three general areas I want to try and cover in the time
that I have. During my last round of questions, and the reason I
come back to this is because, when you come right down to it, that
Bybee memo, and the views expressed in that, certainly was policy.
It was printed in the working group’s report. It was reported by
those over in Iraq. It has been referred to in the Armed Services
Committee, in the Schlesinger report, as being the policy of the De-
partment of Defense. And the change that memorandum gave, in
terms of how we were going to treat detainees in there, I believe,
runs roughshod or did run roughshod over the Geneva Conven-
tions. But we have a dispute.

You indicated that this was served up by the Office of Legal
Counsel, and it is the interpretation that Legal Counsel has pro-
vided for statutes that we have passed in 1994.

Judge GONZALES. Senator, if I may, of course, the August 1
memo has been withdrawn. I mean, in essence, it has been re-
jected. It does not represent the views of the executive branch. The
views of the executive branch regarding the anti-torture statute are
now reflected in the December 30th memo which, as we know, the
deputy attorney general announced in June that this was going to
happen. It was going to be withdrawn. The opinion would be revis-
ited and issued by the end of the year, and it was issued before the
end of the year at the request from a member of this Committee.

Senator KENNEDY. Well, I think that is very good news in terms
of the future. I think that is very good news. But over this period
of time, there have been the most extraordinary abuses that have
been reported by DIA and the FBI. And you say now all of that
memorandum that was interpreted that way is no longer operative.
But over a period of time, as has been referenced by others in the
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Committee, there is no question in my mind—I have listened to
you answer the questions about what happened at Abu Ghraib—
that there were military personnel that bear responsibility, and
there is no question that there was a lack of training.

But the third part that you have not referenced in any of your
answers is that there was also the working group report that effec-
tively would have justified and approved those kinds of activities.
Now, you may say that you differ with that. That was the docu-
ment at DOD, and there i1s no reason to believe that the same kind
of document was not given to the CIA. Was it given to the CIA—
the Bybee memo?

Judge GONZALES. Sir, first of all, I am not sure what—was the
memo given to the CIA? I suspect that it was given—it represented
the administrative branch position, and so it would not surprise
me, of course, that agencies involved in the war on terror—

Senator KENNEDY. Who would have given it to the CIA?

Judge GONZALES. Sir—

Senator KENNEDY. Was not this memorandum directed to you?

Judge GONZALES. Sir, it was addressed to me.

Senator KENNEDY. Was it not requested by you?

Judge GONZALES. Sir, I do not recall if it was requested by—

Senator KENNEDY. We can—

Judge GONZALES. Let me just say, Senator, in practice, how this
may work. An agency, of course, has its own in-house shop. An
issue comes up, their lawyers get involved in providing legal ad-
vice. From time to time, the issues are so complicated or so com-
plex it may cut across various agencies that the issue gets elevated
up to the Office of Legal Counsel. And so it may well have been
that the CIA or DOD asked OLC, as an initial matter, for their
views on this, and then, for whatever reason, the memo was ad-
dressed to me.

I accept responsibility that the memo is addressed to me.

Senator KENNEDY. Well, do you accept responsibility that you re-
quested it?

Judge GONZALES. Sir—

Senator KENNEDY. Is this such a difficult—

ghairman SPECTER. Let him answer the question, Senator Ken-
nedy.

Judge GONZALES. I don’t recall specifically whether or not I re-
quested this memo or whether or not the initial request came from
the CIA or the CIA came to me. I don’t recall, Senator.

Senator KENNEDY. You do not have notes about these various
meetings? You do not jot these down, so you would not be able to
know whether this happened? You have no notes, no information,
no memoranda that would indicate? On an issue of this kind of im-
portance and consequence, at the time that this country was at war
on this and where there is enormous pressure, as we understand
now, to gain information and intelligence from this, you would not
be able, even today, to be able to respond to the question about how
this was initiated, particularly when it is against the background
where OLC indicates that it came from you and from the news re-
ports? This is not enormously complicated—I want to get into some
other kinds of things—the fact that you basically initiated.

Judge GONZALES. Senator—
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Senator KENNEDY. Your answer is you cannot remember.

Judge GONZALES. Senator, I certainly don’t want to be argumen-
tative with you. I really do not remember. It seems to me what is
important here is that we realize, there was a recognition within
the agencies, and I believe within the White House, that this was
an important issue and that the Department of Justice should play
its traditional role of providing legal advice about the parameters
of this statute.

Senator KENNEDY. I just want to point out, if it is true, the Post
reported, that you held several meetings at which the legality of in-
terrogation techniques, such as threat of live burial and water-
boarding were discussed; do you remember that?

Judge GONZALES. Senator, I have a recollection that we had some
discussions in my office, but let me be very clear with the Com-
mittee. It is not my job to decide which type of methods of obtain-
ing information from terrorists would be most effective. That job re-
sponsibility falls to folks within the agencies. It is also not my job
to make the ultimate decision about whether or not those methods
would, in fact, meet the requirements of the anti-torture statute.
That would be a job for the Department of Justice. And I never in-
fluenced or pressured the Department to bless any of these tech-
niques. I viewed it as their responsibility to make the decision as
to whether or not a procedure or method of questioning of these
terrorists that an agency wanted, would it, in fact, be lawful.

Senator KENNEDY. Well, just as an attorney, as a human being,
I would have thought that if there were recommendations that
were so blatantly and flagrantly over the line, in terms of torture,
that you might have recognized them. I mean, it certainly appears
to me that water-boarding, with all its descriptions about drowning
someone to that kind of a point, would come awfully close to get-
ting over the border and that you would be able to at least say
today there were some that were recommended or suggested on
{,)hat, but I certainly would not have had a part of that as a human

eing.

Judge GONZALES. Well—

Senator KENNEDY. But as I understand, you say now that no
matter what they recommended or what they discussed, there was
not going to be anything in there that was going to be too bad or
too outrageous for you to at least raise some objection.

Judge GONZALES. Senator, of course, we had some discussions
about it. And I can’t tell you today whether or not I said, “That’s
offensive. That’s not offensive.” But it seems to me it’s the job of
the lawyers to make a determination as to whether or not some-
thing is lawful or not and then for the policymakers, the principals,
to decide whether or not this is a method of receiving information
from terrorists is something that we want to pursue, that the law-
yers have deemed lawful, under the directive of a President, who
says that we should do everything that we can to win this war on
terror, so long as we are meeting our legal obligations.

Senator KENNEDY. This is all against a background, as you know,
Mr. Gonzales, of a series of statutes on torture that the Congress
has passed in recent times. This is not a new issue. We had the
Federal Antitorture Statute in 1994 that both President Reagan
and President Bush, unanimous Committee, the Federal War
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Crimes Act of 1996, the Uniform Code of Military Justice goes back
to 1950, the Convention Against Torture ratified by Congress, one
was domestic, the other international. The International Covenant
on Civil and Political Rights, in 1992, provides “no one shall be
subject to torture or cruel, inhumane, degrading treatment or pun-
ishment.” And then last year Congress reaffirmed, virtually unani-
mously, that the Nation’s commitment not to engage in torture,
cruel, inhumane and degrading.

So this is a subject matter that Republicans and Democrats have
spoken out very clearly, and many of us find, and perhaps you do—
certainly, you do at the present time—that the Bybee memo cer-
tainly was in conflict with those particular statutes.

But let me ask you this: In these reports on Guantanamo—

Chairman SPECTER. Senator Kennedy, your red light is on, but
why do you not finish the question.

Senator KENNEDY. What I would be interested in, should you be
confirmed, is what you are going to do with regards to the FBIL.
They have been involved in many of these reports. It would be in-
teresting if you could tell the Committee what you are going to do,
confirm to do, about the involvement of the FBI in this. And I was
going to ask, just the two, if the fact that this memo has been re-
pealed, whether that information now has been communicated to
the CIA and the CIA has accepted it and DOD, if they are all to-
gether. But if you could just let me know—

Judge GONZALES. Senator, my presumption is—

Senator KENNEDY. I thank the Chair.

Judge GONZALES. —my presumption is it has been communicated
to the agencies. I have not, myself, communicated the new position,
but again it does represent administrative policy.

And with respect to FBI involvement, the recent reports about
these FBI e-mails about abuses in Guantanamo, quite frankly, sur-
prised and shocked me because it is certainly inconsistent with
what I have seen. I have traveled down there. And it is certainly
inconsistent with other reports I have seen with respect to inves-
tigations about activities in Guantanamo.

I would like to sit down with the folks at the FBI and other folks
within the Department of Justice to make sure that the facts are
accurate because I know one very important fact in these stories,
the FBI—much was made of the fact about an FBI agent referring
to an Executive order by the President authorizing certain tech-
niques. That is just—that is just plain false. That never occurred.
And so if something like that is wrong in these e-mails, there may
be other facts that are wrong in the e-mails. And what I am sug-
gesting is I just need to, if confirmed, I need to have the oppor-
tunity to go into the Department and the FBI and just try to ascer-
tain the facts.

Chairman SPECTER. There has just been the call of the roll call
on the counting of the electoral votes. So we will recess very, very
briefly. I will go directly to the floor and return, and I am going
to take Senator Brownback with me. And on return, Senator
Brownback will commence his next round of questions.

[Recess from 2:43 p.m. to 2:57 p.m.]

Chairman SPECTER. The Judiciary Committee will resume the
hearing on Judge Alberto Gonzales to be Attorney General of the
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United States. We were interrupted for a challenge on the counting
of the electoral votes, and if you are interested in the result, I can-
not tell you because we left before the tally was up.

Thank you, Senator Brownback, for returning so that we can lose
no time and proceed with the hearing.

Judge Gonzales is en route, so we shall commence momentarily.

Senator BROWNBACK. Sounds good by me.

Chairman SPECTER. In the meantime, it might be worth using
the time, since we have a moment, to notify all Senators, who are
interested in their second round, that this is a very good time to
come. Anybody who returns is likely to have priority treatment.

Welcome back, Judge Gonzales.

Judge GONZALES. My apologies, Senator.

Chairman SPECTER. No apology necessary. Did you vote?

[Laughter.]

Chairman SPECTER. Senator Brownback?

Senator BROWNBACK. Thank you very much, Mr. Chairman. I ap-
preciate that.

Judge Gonzales, I wanted to ask you, on a couple of different
areas that have come up somewhat, but I wanted to get into a little
more specific areas. One is on antitrust laws, and the other one is
on the Solomon amendment. And these are contact points and work
that the Department of Justice will be involved in at any rate, and
I think that you will be directly involved in as Attorney General.

The Department of Justice recently approved a major tele-
communications merger between Cingular and AT&T Wireless.
And now Sprint, a company that I am familiar with—it is
headquartered in my State—and Nextel have announced their in-
tentions to merge. Many expect more mergers from the tele-
communications industry to take place in the near future. It is an
issue that I think a lot of people in the industry have anticipated
just with the nature of what has taken place. It is a very dynamic
business. A lot of things are happening with this, a number of com-
panies were formed, a number have broken up, a number are com-
ing back together.

I would just like to get, to the degree that you can discuss this
topic, your view on how DOJ, under you, under your leadership,
should be allowing these types of mergers, what sort of factors you
may look at or would consider in these type of mergers and would
hope that you could explain your views on how aggressive or other-
wise the Department of Justice should be in its antitrust prosecu-
tions.

Judge GONZALES. Senator, thank you. I believe that competition
in this industry is important. And as to whether or not what fac-
tors or standards we would look at, the Department of Justice has
longstanding regulations regarding mergers and how they should
be considered. I have not become an expert on those regulations,
but obviously would talk to the experts in this area and would be
happy to visit with you at the appropriate time and share with you
my views after becoming more educated about how this process
works.

Senator BROWNBACK. Do you have any thoughts, in particular, on
the telecommunications industry—it has been a very dynamic in-
dustry. There have been a number of things that have been going
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on, and these do seem to be queued up—of its concentration or lack
thereof, its competition or lack thereof?

Judge GONZALES. I do not, Senator. I really would like the oppor-
tunity to study this issue more and be happy to visit with you at
the appropriate time.

Senator BROWNBACK. I do think that is something we are going
to see, and it is such a key part of the economy. It is the pavement
of the superhighway. It is how we communicate. The wireless in-
dustry has grown so rapidly. The number of people in the country
that use the cell phone now as their primary phone has grown ex-
ponentially. It will be a majority, if it is not a majority already, of
its usage, and it just has been a very dynamic field, a lot of new
players coming into it to compete as well.

And so it seems to me that it is one of those that has to be looked
at from the totality of the picture of who all is providing tele-
communications service. Is it an Internet provider? Is it an old-line
phone company? Is it somebody coming in new with a different sat-
ellite or other type of wireless service, whether celestial or other-
wise? And I think it is one that is going to be important for our
economic growth and vitality in this country. I know it is going to
demand some of your time.

There was a letter sent to you, January 4th, from four members
of this committee regarding the Solomon amendment. This may not
be something you are familiar with yet. I am sorry. It was not sent
to you. It was sent to Attorney General Ashcroft. That law pro-
hibits institutions of higher learning that receive Federal funds
from discriminating against military recruiters. It has been an
issue of some visibility.

The law was struck down by the Third Circuit Court of Appeals
in November. The Department of Justice has yet to announce
whether it will seek further review of that decision. As Attorney
General, what would you do to defend and enforce the Solomon
amendment?

Judge GONZALES. Well, Senator, as Attorney General, I do have
an obligation to try to defend all congressional statutes as a pre-
sumption of constitutionality. I will, of course, have to confer with
the lawyers at the Department of Justice in making a decision as
to whether or not an appeal should be pursued, but beyond that,
I have nothing further to add in response to your question.

Senator BROWNBACK. Judge Gonzales, another area that is likely
to come up is the issue that had a lot of State interest, State laws
coming forward on the issue of definition of marriage coming from
the courts in Massachusetts, coming from the courts now in a num-
ber of places. The Congress had previously acted on the Defense of
Marriage Act, which the lawyers that I have talked to, most have
viewed this as something that will not stand a constitutional test,
a constitutional scrutiny, and therefore have pushed the issue of a
Federal constitutional amendment, defining marriage as the union
of a man and a woman. A number of States have taken this up,
I think 13. All have passed the issue of a traditional definition in
State constitutional law.

Have you had a chance to think about this issue some, from the
position of Attorney General, if a challenge to the Defense of Mar-
riage Act comes in front of the Federal courts that the Attorney
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General’s Office is asked to look at to determine its constitu-
tionality and the position that you would take?

Judge GONZALES. Before offering up a definitive conclusion about
that, Senator, I, of course, would want to talk to the lawyers at the
Department of Justice. But, again, the presumption is that the
statute is constitutional, and my presumption is, is that I would do
everything I could to defend it.

Senator BROWNBACK. It is an issue that is going to continue to
be with us, one of those very difficult issues of society to deal it,
and it continues to be thrown to the courts; one that I think legisla-
tive bodies are very capable of handling, but, nonetheless, the
issues migrate to the courts, and I think it is one you are going to
see quite a bit of.

Mr. Chairman, thank you very much and, Judge Gonzales, for
being here.

Chairman SPECTER. Thank you, Senator Brownback.

We turn now to Senator Feingold.

Senator FEINGOLD. Thank you, Mr. Chairman.

Judge Gonzales, thank you for your patience in answering all of
these questions today.

Chairman SPECTER. Before you begin, Senator Feingold, might I,
again, say to any Senators who are looking for a second round of
questions, that now is a good time to come to the hearing room.
And I would ask the staff for Senators who are interested in a sec-
ond round to notify your principal, so that we can move ahead.

I think there is a realistic likelihood of finishing up the hearing
today, if all Senators are present to take the time in an orderly se-
quence.

Pardon the interruption, Senator Feingold. The floor is yours,
and we will start the clock at the beginning.

Senator FEINGOLD. Thank you for the opportunity to ask another
round of questions. Again, thanks, Judge Gonzales.

Let me return, first, to the death penalty issue and then move
on to some other questions.

We talked earlier about your specific role vis-a-vis George Bush
and clemency proceedings and about a couple of cases. Let me ask
you more generally.

Critics of your clemency memo say you did not make serious in-
quiries into viable claims of innocence. Based on your review of the
information you gathered in those cases, were you certain then,
and are you certain today, that all of the individuals whose execu-
tion you and George Bush approved were, in fact, guilty?

Judge GONZALES. If, in fact, there were questions about guilt or
innocence or issues raised in a clemency petition that had not been
reviewed by the courts, then the position of then-Governor Bush
was that he would not grant clemency.

Obviously, of paramount concern was whether or not was this
person guilty of the crime convicted of. And you must understand,
Senator, that I don’t, as counsel, I didn’t have the kind of resources
you would normally find in a DA’s office. I wouldn’t have the oppor-
tunity or resources to go out and reinterview witnesses and phys-
ically examine evidence. Oftentimes there were allegations made in
a clemency petition that had never been made in the trial or had
been raised in the courts and had been rejected, had been looked
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at by the courts and had been summarily rejected. And so the fact
that something is raised in a clemency petition and is not men-
tioned in the memo doesn’t mean that it was ignored, by any
stretch of the imagination.

Senator FEINGOLD. What I am asking here, Judge, is your per-
sonal opinion, at this point.

Judge GONZALES. My personal view—

Senator FEINGOLD. And this is, I am sure you will be the first
to say, an incredibly difficult process for anyone to be involved in.
At this point, your own opinion, are you certain that all the indi-
viduals whose executions you and George Bush approved were, in
fact, guilty?

Judge GONZALES. I could not have made a recommendation for
the President—for the Governor to deny clemency if there was any
question in my mind about the guilt or innocence of someone who
had submitted a petition for clemency to this Governor.

Senator FEINGOLD. I guess I will leave it at that. Thank you.

Would you be in favor of statutes, on the State or Federal level,
that would permit access to evidence for DNA or other forensic
testing to determine if an innocent person has been executed, if a
colorable claim of innocence has been made? As I understand it,
there is such legislation being considered in Texas at this time.

Judge GONZALES. This is after the fact—

Senator FEINGOLD. Yes.

Judge GONZALES. —after someone has been executed?

Senator FEINGOLD. Yes. Correct.

Judge GONZALES. Senator, I think that that is something that I
would want to look at. I hesitate to comment on legislation without
looking at specific language of the legislation. Obviously, the ad-
ministration speaks with one voice about legislation.

I will say that, if we are going to apply the death penalty, we
need to make sure, as I said earlier to you, is that it should be ap-
plied fairly, and only the guilty should be punished.

As technology evolves and the use of DNA has become more and
more common, I think it is something that we ought to consider.

Senator FEINGOLD. I guess, if you could provide me in writing,
after you have had a chance to look at the Texas legislation, your
reaction to it.

Judge GONZALES. I would be happy to do that, Senator.

Senator FEINGOLD. Thank you.

Let me switch to a subject that has come up a lot here today.
In the August 2002 memorandum, the Justice Department con-
cludes that the President, as Commander in Chief, may authorize
interrogations that violate the criminal laws prohibiting torture
and that the Congress may not constitutionally outlaw such activ-
ity when it is authorized by the President. This is the claim, essen-
tially, that the President is above the law so long as he is acting
in the interest of national security.

A December 30 rewrite of the August memorandum does not re-
pudiate this view. It simply says the issue is irrelevant because the
President has prohibited torture.

Today, in response to questions on this subject, you have been
unwilling to repudiate this legal theory. You have danced around
the question a bit. But as I understand your answers so far, you
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have said there may be a situation where the President would be-
lieve a statute is unconstitutional and would therefore refuse to
comply with it, but would abide by a court’s decision on its con-
stitutionality. You, also, I am told, said that many Presidents have
asserted the power not to enforce a statute that they believe is un-
constitutional. But there is a difference between a President decid-
ing not to enforce a statute which he thinks is unconstitutional and
a President claiming to authorize individuals to break the law by
torturing individuals or taking other illegal actions.

So what I want to do is press you on that because I think per-
haps you have misunderstood the question, and it is an important
one. It goes to a very basic principle of the country that no one,
not even the President of the United States, is above the law. Of
course, the President is entitled to assert that an Act of Congress
is unconstitutional.

This President did so, for example, with respect to some portions
of our McCain-Feingold bill when he signed it, but his Justice De-
partment defended the law in court, as it is bound to do with every
law duly enacted by the Congress. And his campaign and his party
complied with the law while a court challenge was pending. No one
asserted that the President had the power to ignore a law that he
thought was unconstitutional.

The question here is what is your view regarding the President’s
constitutional authority to authorize violations of the criminal law,
duly enacted statutes that may have been on the books for many
years when acting as Commander in Chief? Does he have such au-
thority? The question you have been asked is not about a hypo-
thetical statute in the future that the President might think is un-
constitutional. It is about our laws in international treaty obliga-
tions concerning torture. The torture memo answered that question
in the affirmative, and my colleagues and I would like your answer
on that today.

I, also, would like you to answer this: does the President, in your
opinion, have the authority, acting as Commander in Chief, to au-
thorize warrantless searches of Americans’ homes and wiretaps of
their conversations in violation of the criminal and foreign intel-
ligence surveillance statutes of this country?

Judge GONZALES. Senator, the August 30th memo has been with-
drawn. It has been rejected, including that section regarding the
Commander in Chief’s authority to ignore the criminal statutes. So
it has been rejected by the executive branch. I, categorically, reject
it. And, in addition to that, as I have said repeatedly today, this
administration does not engage in torture and will not condone tor-
ture. And so what we are really discussing is a hypothetical situa-
tion that—

Senator FEINGOLD. Judge Gonzales, I have asked a broader ques-
tion. I am asking whether, in general, the President has the con-
stitutional authority, at least in theory, to authorize violations of
criminal law when there are duly enacted statutes simply because
he is Commander in Chief? Does he have that power?

Judge GONZALES. Senator, in my judgment, you have phrased
sort of a hypothetical situation. I would have to know what is the
national interest that the President may have to consider. What I
am saying is it is impossible to me, based upon the questions you
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have presented to me, to answer that question. I can say that there
is a presumption of constitutionality with respect to any statute
passed by Congress. I will take an oath to defend the statutes. And
to the extent that there is a decision made to ignore a statute, I
consider that a very significant decision and one that I would per-
sonally be involved with, I commit to you on that, and one I will
take with a great deal of care and seriousness.

Senator FEINGOLD. Well, that sounds to me like the President
still remains above the law.

Judge GONZALES. No, sir.

Senator FEINGOLD. If this is something where you take a good
look at it, you give a presumption that the President ought to fol-
low the law, you know, to me that is not good enough under our
system of Government.

Judge GONZALES. Senator, if I might respond to that, the Presi-
dent is not above the law. Of course, he is not above the law. But
he has an obligation, too. He takes an oath as well. And if Congress
passes a law that is unconstitutional, there is a practice and a tra-
dition recognized by Presidents of both parties that he may elect
to decide not to enforce that law. Now, I think that that would be—

Senator FEINGOLD. I recognize that and I tried to make that dis-
tinction, Judge, between electing not to enforce as opposed to af-
firmatively telling people they can do certain things in contraven-
tion of the law.

Judge GONZALES. Senator, this President is not—it’s not the pol-
icy or the agenda of this President to authorize actions that would
be in contravention of our criminal statutes.

Senator FEINGOLD. Finally, will you commit to notify Congress if
the President makes this type of decision and not wait 2 years
until a memo is leaked about it?

Judge GONZALES. I will commit to advise the Congress as soon
as I reasonably can, yes, sir.

Senator FEINGOLD. Well, I hope that would be a very brief period
of time, and I thank you again, Judge Gonzales.

Judge GONZALES. Thank you, Senator.

Senator FEINGOLD. Thank you, Mr. Chairman.

Chairman SPECTER. Thank you very much, Senator Feingold.

Senator Schumer?

Senator SCHUMER. Thank you, Mr. Chairman.

Senator LEAHY. Mr. Chairman, before we start that, I would ask
consent that—Senator Feinstein has the flu, and she would like to
submit some questions. She thought rather than contaminate the
whole Committee, she could submit a couple questions.

Chairman SPECTER. Well, of course, we will await Senator Fein-
stein’s questions, and I am sure that Judge Gonzales will submit
them promptly. We are making every effort—and it may be worth
just a public statement very briefly—to move ahead with the proc-
ess so that if confirmation is possible in advance of the Inaugura-
tion Day, we will try to meet that schedule. It may be difficult be-
cause Senators will not be here. We will have to have an executive
session. But when written questions are submitted, Judge Gonzales
is aware of the timetable that we are trying to meet to accommo-
date the President’s request to the extent we can. But the Com-
mittee has its procedures, and we will give due deliberation. But
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when written questions are submitted, the earlier they are re-
ceived, the better chance there is of expediting Senate consider-
ation.

Judge GONZALES. Thank you, Mr. Chairman.

Chairman SPECTER. Senator Schumer?

Senator SCHUMER. Thank you, Mr. Chairman, and thanks for
your courtesy here with the votes and everything else.

I just want to first go back to that nuclear option we talked
about. My friend from Oklahoma was speaking about this. Unfortu-
nately, I was not here. Now I will speak about it and he is not
here. But from what I understand, he said, well, the Constitution
says the Senate can make its own rules.

That is not the point. That misses the point entirely. The over-
ruling of this, what would happen in the chair is the Senate rules
would be overruled by the Vice President on the basis that it is un-
constitutional to require more than a majority for a judge. The Sen-
ate rules are very clear. You need two-thirds to change the rules.
And just by the stroke of a pen, what the Vice President and those
who are urging him are attempting to do is say on his own that
is unconstitutional, and I ask and I challenge my friend from Okla-
homa, anyone from the other side who claims to be a strict con-
structionist, or, in all due respect, you, Mr. Counsel, to find the
words in the Constitution that say that. Everywhere else we want
to define the Constitution narrowly as could be, only the words, no
expansive reading. But all of a sudden because 10 out of 214 judges
have not been approved, we are going to say, oh, well, we divine
in it in the Constitution.

Well, that is a Pandora’s box if there ever was one, and the soph-
istry in the thinking to try and achieve an end to me does not rise
to the dignity, wisdom, and majesty that this body has shown itself
capable of. But that is my answer to my friend from Oklahoma.
Well, the Constitution says the Senate can make its own rules. We
have a rule, two-thirds. Can the Vice President overrule it on a
constitutional basis? And if you are strict constructionist, you bet-
ter find the words in the Constitution that says he can.

Now, what I would like to ask you, again, Mr. Counsel, because
you have had a little time to think about this, and I asked you in
all due respect—I guess we met about 3 weeks ago. We had a very
nice, friendly meeting. You know, on too many of these issues we
are not getting answers. And, again, as I said, there is a higher
standard for judges. A couple of our judge nominees did not get ap-
proved because they would not answer any questions. I do not
know if it rises to that level with the AG, but I certainly think it
is better for the Republic if there are answers.

You did tell me that you couldn’t find words in the Constitution
that said you needed a majority to vote on judges. That is clear.
I went back and just checked the Constitution for the 48th time
myself. You can check it again if you want. But what is your view
on saying that it is unconstitutional for the Senate to require more
than a majority to approve judges?

Judge GONZALES. Senator, I appreciate your question.

Senator SCHUMER. It is going to be a very important question
over the next 6 months.
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Judge GONZALES. Senator, again, respectfully, my answer re-
mains the same. I don’t have a view as to whether or not such a
procedure would be constitutional. My judgment, and others’ within
the White House, is that this is a Senate internal matter to be
worked out amongst the Members of the Senate.

Senator SCHUMER. Then that would follow we should follow the
Senate rules, which say you need two-thirds.

Judge GONZALES. Sir, [ will let the Senators debate that.

Senator SCHUMER. Okay.

Judge GONZALES. Of course.

Senator SCHUMER. Let me ask you another question, and that is
this: We have had a lot of talk about the Geneva Convention and
what has happened in the past. I want to ask you a prospective
question about the Geneva Convention. Do you think that we
should seek revisions of the Geneva Convention in the future? I do
not know if that is right or wrong, but do you think we should?
Have there been any discussions in your office as Counsel or in the
White House or in the administration as to whether we should seek
those revisions? And if there is a determination that we should
seek certain revisions—and I do not know what they would be;
they might be reasonable—should Congress be include in that dis-
cussion?

Judge GONZALES. Thank you, Senator, for that question. I think
it’s a very good question because we are fighting a new type of
enemy and a new type of war.

Senator SCHUMER. Sure.

Judge GONZALES. Geneva was ratified in 1949, Geneva Conven-
tions, and I think it is appropriate to revisit whether or not Geneva
should be revisited.

Now, I'm not suggesting that the principles of Geneva regarding
basic treatment, basic decent treatment of human beings, should be
revisited. That should always be our polestar. That should always
be the basis on which we look at this. But I am aware—there has
been some very preliminary discussion as to whether is this some-
thing that we ought to look at. I'm also aware that certain acad-
emicians and international law scholars have written on this sub-
ject as to whether or not should we revisit Geneva and asked
whether or not the Senate should play a role or the Congress
should play a role. Obviously, if you're talking about modifications
of Geneva or a new treaty, the Senate would play a very important
role in the ratification process.

Senator SCHUMER. I understand that, but what I am saying is if
the new administration were to begin internal discussions on
whether Geneva should be modified and in what way, would they
include the Senate in those discussions rather than saying here is
what we recommend? You know, I mean, obviously this needs to
be negotiated in a multilateral way. But would you include us in
those—or would you recommend to the President that we be in-
cluded in those discussions?

Judge GONZALES. Before answering a question, I want to empha-
size, when I indicate that there’s been some discussion within the
White House or the administration, it’s not been a systematic
project or effort to look at this question, but some—I know cer-
tainly with the people that I deal with, the lawyers have ques-
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tioned maybe this is something that ought to be looked at. So I do
not want to leave the impression—

Senator SCHUMER. I do not hold any brief against that. Obvi-
ously, you can re-examine these things.

Judge GONZALES. And it seems to me that it’s probably always
better to consult with the Senate since the Senate is going to have
a role in the ratification process. I think consultation is usually bet-
ter than not consulting.

Senator SCHUMER. Okay. And there is no proposal you know that
is being formulated right now, is there?

Judge GONZALES. Not that I'm aware of, Senator.

Senator SCHUMER. Thank you.

Thank you, Mr. Chairman.

Chairman SPECTER. Thank you very much, Senator Schumer.

Senator Durbin?

Senator DURBIN. Thank you, Mr. Chairman.

I think this has been asked earlier, Judge Gonzales, but at the
risk of repeating, over the last 4 years Attorney General Ashcroft
has appeared before the Judiciary Committee five times. His ap-
pearances before the Committee are as rare as humility and brev-
ity in the Senate. And I am hoping that we will see a new approach
and a new dialogue between our new Attorney General and this
Committee.

I believe the Chairman has already asked you this, but for the
record, is it your plan to come see us a little more often than five
times in four years?

Judge GONZALES. Senator, as I said in my meeting with you, I
enjoy dealing personally face-to-face with the Senators.

Senator DURBIN. Still?

Judge GONZALES. Even after this hearing. Yes, that would be my
commitment. I think in order for the Department to be successful,
I need the cooperation—if confirmed, I need the cooperation of this
Committee, and I would certainly endeavor to be more available,
provide greater—be available to the Committee, yes, sir.

Senator DURBIN. Thank you. My gifted legal staff listened closely
to your answers to my questions and believe you gave a very care-
fully worded lawyer answer to a question, which I missed. And so
for the record, I want to make certain that I understand your posi-
tion again on this torture issue. Can U.S. personnel legally engage
in torture under any circumstances?

Judge GONZALES. I'm sorry. Can U.S. military personnel—

Senator DURBIN. U.S. personnel. Of course, that would include
military as well as intelligence personnel, or other who are under
the auspices of our Government.

Judge GONZALES. Senator, there are obligations under the treaty
against torture and there are obligations under the anti-torture
statute. There are obligations, legal obligations in the UCMJ. And
so I suppose without—I don’t believe so, but I'd want to get back
to you on that and make sure that I don’t provide a misleading an-
swer. But I think the answer to that is no, that there are a number
of laws that would prohibit that.

Senator DURBIN. I would like if you would give me a definitive
answer.

Judge GONZALES. Yes, sir.
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Senator DURBIN. And then the follow-up question which they tell
me I did not ask was whether or not it is legally permissible for
U.S. personnel to engage in cruel, inhuman, or degrading treat-
ment that does not rise to the level of torture.

Judge GONZALES. Senator, our obligations under the Convention
Against Torture with respect to cruel, inhumane, and degrading
conduct, as you know, is under Article 16, I believe. As Counsel to
the President—

Senator LEAHY. I am sorry. I cannot hear you. I am sorry, Judge.

Judge GONZALES. I am sorry, Senator. As Counsel to the Presi-
dent, my job was to ensure that all authorized techniques were pre-
sented to the Department of Justice, to the lawyers, to verify that
they met all legal obligations, and I have been told that that is the
case.

As you know, when the Senate ratified the Convention Against
Torture, it took a reservation and said that our requirements under
Article 16 were equal to our requirements under the Fifth, Eighth,
and 14th Amendment. As you also know, it has been a long-time
position of the executive branch and a position that has been recog-
nized and reaffirmed by the Supreme Court of the United States
that aliens interrogated by the U.S. outside the United States enjoy
no substantive rights under the Fifth, Eighth, and 14th Amend-
ment. So as a legal matter, we are in compliance. But let me just
emphasize, we also believe that we are in—we want to be in com-
pliance as a substantive matter under the Fifth, Eighth, and 14th
Amendment. I know Jim Haynes wrote a letter to Senator Leahy
about whether or not we were meeting our obligations, and the re-
sponse certainly would lead one to conclude that what we were say-
ing was that we were meeting our substantive obligations under
the Fifth, Eighth, and 14th Amendment. And no one has told me
otherwise. My understanding is that we are meeting our obliga-
tions under Article 16.

Senator DURBIN. It is your belief that we are legally bound to do
that; is that correct?

Judge GONZALES. Well, subject to the reservations taken by the
Senate in ratifying the treaty—

Senator DURBIN. Just by definition, which definitions we use.

Judge GONZALES. We are meeting our legal obligations, yes, sir.

Senator DURBIN. And so this morning we read in the paper about
rendition, an argument made that we took a prisoner whom we
could not, should not torture legally, and turned him over to a
country that would torture him. That would be illegal as well,
would it not?

Judge GONzALES. Under my understanding of the law, yes, sir,
that we have an obligation not to render someone to a country that
we believe is going to torture them. That is correct.

Senator DURBIN. All right. Now, let me ask you quickly about
your situation as counsel to the Governor of Texas when the Presi-
dent served in that capacity. I know a lot of questions have been
asked about the memos that you wrote. I want to go to a more fun-
damental question. It is clear to me, having served on this Com-
mittee and by human experience, that if you are black or brown in
America, you are more likely to be detained, arrested, convicted—
prosecuted and convicted and serve time for many crimes in this
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country. I think that is a sad reality, but that is the reality of
America today.

I would like to ask you your observation of that. I can give you
statistics—I will not bore you or fill the record with them—about
the disproportionate number of black and brown people who are in
prison today and on death row. I would like to hear your senti-
ments as our aspiring Attorney General on this obvious injustice in
America.

Judge GONZALES. Senator, I have a vague knowledge about the
statistics that you refer to. I believe that if we are going to have
the death penalty—and this is consistent with the President’s be-
liefs—that it should be administered fairly and only the guilty are
punished.

If, in fact, the case is that only minorities—Hispanics and Afri-
can-Americans—are receiving the death penalty, it would be hard
for me to conclude that that is a fair system. And if that were in-
deed the case, I think that we would—we should re-examine the
application of the death penalty.

I personally do believe in the death penalty. I do believe that it
deters crime and saves lives. But I fundamentally believe that it
has got to be administered fairly.

Senator DURBIN. I am afraid I believe the challenge goes beyond
death penalty issues. Drug crimes are another illustration where
disproportionately black and brown people are imprisoned over
drug crimes, where many, if not most, of the customers are white
and do not face the same penalties. So I hope that as you set that
standard, it would apply to non-death penalty situations which also
raise these serious issues of justice.

Judge GONzALES. I will commit to you that I will look at that,
Senator.

Senator DURBIN. The other thing I would like to talk to you
about for a moment is mandatory minimum sentencing. You are fa-
miliar with it, as every member of the Committee might be. I will
tell you that judges that I have spoken to tell me that we have cre-
ated an impossible situation for them in many circumstances where
they are required to imprison for extraordinarily long periods of
time people who frankly are no threat to society and may have
been bargained into prison by other criminals seeking a better
treatment.

I visited the women’s prison in Illinois to find hundreds of mid-
dle-age and elderly women knitting afghans and playing pinochle
who will serve 10-, 15-, and 20-year sentences because a drug-deal-
ing boyfriend ratted them out.

What is your feeling about mandatory minimum sentencing in
this country?

Judge GONZALES. Well, of course, Senator, we have to apply the
law. My judgment is that the sentencing should be tough, but it
should be fair, and it should be determinant. And whether or not
we have enough discretion or too much discretion, I mean, the key
is finding the right balance. It shouldn’t be the case that you have
so much discretion that someone who commits a crime in one State
gets a much tougher sentence than someone who commits the same
crime in another State. But this is a very difficult issue, as every-
one in the Committee knows. The Sentencing Guidelines are sub-
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ject to litigation, being reviewed now by the Supreme Court, and
so we are all waiting to see whether or not under Booker and
Fanfan that the Court is going to apply the Blakey decision to the
Sentencing Guidelines. And if that happens, I suspect you and I
and other—if I am confirmed, and other members of the Committee
will be spending a lot of time talking about sentencing issues.

Senator DURBIN. The last question is a brief one, and it may
have been touched on earlier. But when Senator Ashcroft in your
position aspired to this Cabinet-level appointment, he was asked
about Roe v. Wade, which he disagreed with on a political basis,
and his argument was he would enforce, in his words, “settled law”
and Roe v. Wade was settled law in America.

I do not want to put words in your mouth, but could you articu-
late in a few words your position about the enforcement of Roe v.
Wade or any other Court decision that you personally or politically
disagree with.

Judge GONZALES. Thank you, Senator. Of course, the Supreme
Court has recognized the right of privacy in our Constitution, and
in Roe the Court held that that right of privacy includes a woman’s
right to choose to have an abortion. A little over a decade ago, the
Court in Casey had an opportunity to revisit that issue. They de-
clined to overturn Roe and, of course, made a new standard that
any restriction that constituted an undue burden on the woman’s
right to choose could not be sustained.

My judgment is that the Court has had an opportunity, ample
opportunities to look at this issue. It has declined to do so. As far
as I'm concerned, it is the law of the land, and I will enforce it.

Senator DURBIN. Thank you. Thank you, Judge Gonzales.

Thank you, Mr. Chairman.

Chairman SPECTER. Senator Graham?

Senator GRAHAM. Thank you, Mr. Chairman.

Judge, you still want the job?

[Laughter.]

Judge GONZALES. Yes, sir.

Senator GRAHAM. Okay. That is good. I know you have been
asked a bunch of questions. The working group that was formed in
the Pentagon, as I understand it, occurred in the January time
frame of 2003, and one of the documents the working group was
working off of was the now infamous August DOJ memo. And I
asked you a question before about whether or not you believe that
the techniques in the August memo being espoused, whether or not
that would put some of our troops at risk for court martial. And
I do not expect you to answer that off the cuff, but there was a se-
ries of JAG memos as part of this working group that suggested
that might be the case.

Have you ever seen those memos?

Judge GONZALES. I don’t recall. I don’t believe so, sir. Let me just
say that I don’t believe it’s the case that our office had anything
to do with the work of the working group. I might also say that
with respect to your question, the work of the Department of Jus-
tice in reviewing—or in that August 1 opinion was related to a re-
view of the anti-torture statute, a particular statute. I don’t be-
lieve—I mean, if there were other provisions, other restrictions
upon people in the military, the fact that the Department has given
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guidance about the scopes of the anti-torture statute doesn’t mean
that somehow other binding regulations wouldn’t apply. And so it
is possible that you could engage in conduct that would satisfy that
statute, according to the memo, but be inconsistent with other obli-
gations that would remain binding upon members in our military.

Senator GRAHAM. I think that is probably what happened, and
I am try to learn from this process because you have one Depart-
ment of the Government suggesting techniques that I think run
afoul of the way the military is organized. And what I am trying
to get us to look at is to make sure we don’t go down that road
again. And if you didn’t see the memos, that to me is a bit dis-
turbing because you are sort of out of the loop. And I think I better
understand your role in this. You are trying to collect information.
The working group is trying to implement policy.

Judge GONZALES. If I could just interrupt you, Senator, you said
something—if I've said—if I've given the impression that the De-
partment of Justice was suggesting techniques, they never were.
What was happening is the Department of Defense, I believe, was
suggesting the use of certain methods of obtaining information
from the terrorists, and that was presented to the Department of
Justice, and the Department then gave its opinion as to whether
or not such methods were, in fact, lawful.

Senator GRAHAM. Well, what actually happened, as I understand
it, is that the Department of Justice memo in August talks about
the torture statutes in ways that I think you and I—I think you
have said that you disagree with that original legal reasoning. I
can assure you that I do, and it got us into a situation of where
we are getting our troops potentially in trouble. And that memo
launched a thought process in the Department of Defense that di-
vided the Department. And I think you need to know this and go
back and study how this happened because there were 35 tech-
niques suggested, I believe is the number. And when the judge ad-
vocates were finally consulted, they looked at the underlying memo
from the Department of Justice and said, Whoa, if you go down this
road and you look at this definition of what it takes to commit an
assault and, you know, the pain level involved, that is totally in-
consistent with how we are going to govern our troops when it
comes time to regulate detainees because there is a specific article
in the Uniform Code of Military Justice that makes it a crime to
assault a detainee.

And here is the good news. After Secretary Rumsfeld understood
that there was a debate within the Department between civilian
lawyers and military lawyers, he stopped and required a re-evalua-
tion in April of 2004. The techniques were changed.

The only reason I bring this out is that it illustrates to me,
Judge, that when you try to cut corners, it always catches up with
you. And I think it has caught up with us. And what I am looking
for you to hopefully do is bring us back on the right road. And the
new memo coming out of the Department of Justice to me is a step
in the right direction.

Do you believe that was a necessary thing to have done?

Judge GONZALES. Sir, first of all, let me—your characterization
that we'’re cutting corners, I believe we have good people at the De-
partment of Justice who did the very best they could interpreting,
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in my judgment, a difficult statute. So I think they did the very
best they could.

Senator GRAHAM. Well, that is where me and you disagree. 1
think they did a lousy job.

Judge GONZALES. That opinion and the analysis has now been
withdrawn. It is rejected. It is no longer the position of the execu-
tive branch.

Senator GRAHAM. Okay. Well, it was withdrawn for whatever
reason. I am glad it was, and I am glad that you see that it needs
to be withdrawn.

Now to Gitmo. I am very encouraged by the efforts to fill this
legal vacuum because once the Supreme Court decided that Gitmo
was not Mars and it was part of the American legal system as far
as habeas corpus relief, you are confident that this working group
now headed by the Navy is going to come up with some due process
standards that will meet international scrutiny?

Judge GONZALES. Well, I am not sure it will meet international
scrutiny, Senator. What I can say is based upon what I've been told
by the lawyers at the Department, what is in place now at Guanta-
namo should meet our legal obligations as described in the recent
Supreme Court cases.

Senator GRAHAM. And maybe the word “international scrutiny”
was a bad word, trying to say that there is a French standard that
I am trying to adhere to, and that is not it. The point is that the
world is watching.

Judge GONZALES. Senator, if I might just comment on that, be-
cause I want to emphasize to the Committee how important I think
treaties like Geneva are for America, because they do represent our
values. And in many way and at many times they have protected
our troops. And it is true that part of winning the war on terror
is winning the hearts and minds of certain communities. And to
the extent there is a perception—and I think it’s a wrong percep-
tion, but there’s a perception out there that as a matter of policy
the United States is ignoring its legal obligations, I think it makes
it more difficult to win the hearts and minds of certain commu-
nities and, therefore, more difficult to win the war on terror.

Senator GRAHAM. That is encouraging to me, that thought proc-
ess, but it is not enough, I am afraid, to talk about it unless there
are deeds to follow. So what I would suggest—and this is one jun-
ior Senator suggesting—is that we do have an international image
problem, partly unfair, partly of our own making, that it would
serve us well to maybe get Congress involved, maybe not through
legislation but to try to form some working environment where we
can have input, you can tell us what you think, we can tell you
what we think, and the world can see that our country is on the
road to correction. I would encourage you to include us where you
think we can be fairly included to make sure that what comes out
as the new policy at Gitmo is something that kind of achieves the
best of who we are and still aggressively fights the war on terror.

One last thought. The tsunami victims have been through hell,
those who have survived, and the children apparently are going to
through a new kind of hell. One thing I have been working on with
the Chairman and other members of this Committee in a bipar-
tisan way is dealing with human trafficking. We are hearing re-
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ports every day, Judge Gonzales, that the children who are or-
phaned are being preyed upon by sexual predators, that people are
going to the region claiming to be family members of these orphan
children with the worst of motives. I along with Senator Cornyn
and others are going to try to come up with some way to address
this in the disaster relief bill.

I would ask you, if you could, put your thinking hat on and see
what we can do in the short term and in the long term to deal with
this, and I look forward to working with you on that. And if you
have any thoughts, now would be a good time.

Judge GONZALES. Well, I think preying on children is sort of the
worst kind of violation of civil rights. It would be a priority for me,
if I am confirmed, Senator. I would look forward to the opportunity
to work with you on this issue.

Senator GRAHAM. Thank you.

Chairman SPECTER. Thank you very much, Senator Graham.

Let us make an assessment here as to how many more rounds
we are going to need. I think we have a realistic chance of con-
cluding the hearing today. Following Judge Gonzales, we have
three witnesses requested by Senator Leahy. May I ask, Senator
Kennedy, do you think one more round will do? Or do you want
more than one more?

Senator KENNEDY. Well, Mr. Chairman, I think I would need one
more round generally on this OLC. I would like to ask about OLC
and these ghost detainees and Article 49 of the Geneva Convention.
I think that is an enormously important area that I do not think
we have gotten into.

Then after that, I was interested in visiting with our nominee on
some of the immigration issues, that is, the enforcement issues on
immigration with local and State authorities. I have talked about
civil rights issues, the changes in the Civil Rights Division and the
prosecution in several different areas of civil rights laws that we
have seen in the last 3 years, and some in the Criminal Division.
I do not intend to be dilatory in any way, but I think these are im-
portant areas.

Chairman SPECTER. Senator Kennedy, do you think a 15-minute
round would be sufficient?

Senator KENNEDY. I will do the best that I can, Mr. Chairman,
but I would prefer not to agree just to a 15-minute round at this
time, but I will move along. You have been kind to let me complete
the questions which I had the last time. I think there are impor-
tant questions with regards to the change in the Geneva Conven-
tions with regards to ghost detainees, which the Central Intel-
ligence Agency has been involved in. OLC wrote a long memo-
randum. I think I want to question about this issue.

So I will move along as rapidly as possible, but I think I would
like to inquire on that and also about civil rights, which is enor-
mously important, just on immigration issues. I talked to Mr.
Gonzales about those items on civil rights, civil rights enforcement,
also on immigration, some of the immigration issues. I don’t intend
to be lengthy. I have indicated to Mr. Gonzales the areas that I
would be going into so that he would have some idea about these.
But I think they are extremely important and—
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Chairman SPECTER. Well, this is a very important hearing, and
we want to give you every opportunity. Three rounds is more than
customary. It is extensive. It 1s hard to go back on old custom. Sen-
ator Leahy, the Ranking Member, I know wants an additional
round. Senator Hatch, would you like an additional round?

Senator HATCH. No, I think we have—I think the witness has ac-
quitted himself tremendously well, and other than Senator Leahy
and Senator Kennedy, I think we ought to wind it up if we can.

Chairman SPECTER. Senator Cornyn, do you care for an addi-
tional round?

Senator CORNYN. I just have probably three or four questions, is
all that I have, Mr. Chairman.

Chairman SPECTER. Okay. Senator Graham?

[No response.]

Chairman SPECTER. Well, let us proceed this way. I have an ad-
ditional round. Let us yield to Senator Kennedy to see if he—

Senator KENNEDY. Why doesn’t Pat go?

Senator LEAHY. No. Go ahead. You are former Chairman. Mr.
Chairman, before we do yield—and you have been absolutely fair
in setting this up, but you also know we have cooperated in every
way possible to move forward on this hearing within 2 days of the
new Congress coming in. I will as usual, of course, put a number
of things in the record, including a number of letters I have sent
to Judge Gonzales, including ones where I laid out what some of
the questions were that I was going to ask today. I do it out of frus-
tration because I really feel most of those letters have never been
answered and probably never will be. Once he is confirmed, if he
is, I am sure he will never feel he has any duty to answer them.
But I will put them in the record, in any event, that and some
other letters and material.

Chairman SPECTER. Thank you very much, Senator Leahy. You
certainly have been cooperative.

I am going to yield on my third round at this point to Senator
Kennedy with the request that 15 minutes be allocated to Senator
Kennedy.

Senator KENNEDY. Thank you.

Chairman SPECTER. And perhaps it would suffice, if there are
questions beyond the additional 15 minutes on round three, that
the questions be submitted in writing. There are still other Sen-
ators who have not had round two, so let the word go out and put
them on notice. If they want to come for round two, the hearing
will remain.

Now, Senator Kennedy, the floor is yours.

Senator KENNEDY. Thank you. Thank you, Mr. Chairman.

Mr. Gonzales, on March 19th, the Office of Legal Counsel pro-
vided you with a memorandum to allow the CIA to relocate certain
prisoners from Iraq for the purpose of “facilitating interrogation.”
The memo interprets Article 49 of the Fourth Geneva Convention
which prohibits the forcible transfer or deportations of protected
persons from occupied countries like Iraq, and violations of Article
49 are considered to be grave breaches of the Convention and
thereby constitute war crimes under our Federal law.

The cover letter from OLC states that the legal opinion was re-
quested by Judge Gonzales. In the newspaper—I do not know
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whether it was the Times or the Globe or Post—one of them re-
ported that one intelligence official familiar with the operation said
the CIA had used the March draft memo as legal support for se-
cretly transporting as many as a dozen detainees out of Iraq in the
last 6 months. The agency has concealed the detainees from the
International Committee of the Red Cross and other authorities,
the official said. In other words, this memorandum is being used
to justify the secret movement and interrogation of ghost detainees.

In his report on the prisoner abuse at Abu Ghraib, General
Taguba—and as I mentioned, the members of the Armed Services
Committee listened to General Taguba testify on this very subject
matter—ecriticized the CIA practice of maintaining ghost detainees
as deceptive—this is General Taguba—saying that the policy of the
CIA maintaining ghost detainees in Iraq is deceptive and contrary
to army doctrine and in violation of international law.

D‘;) you agree or disagree with General Taguba’s view of the prac-
tice?

Judge GONZALES. Senator, I have not reviewed this opinion in
quite some time. I believe based on—I believe that we are honoring
our legal obligations with respect to these detainees. There was a
concern that by the application of Geneva that terrorists would
come into Iraq and we would create a safe haven for them, and
that’s why the opinion was solicited, so that we would not create
such a safe haven for al Qaeda, who are not entitled to prisoner
of war legal protections. But in terms of the actual facts or specifics
of what is actually being done, I don’t have any knowledge about
what the CIA or DOD is doing. And I am presuming—again, I don’t
have any knowledge—that they have solicited legal advice as to
what constitutes—what would constitute a violation of our legal ob-
ligations.

Senator KENNEDY. Well, the memo applies to protected persons,
as I understand it. As I understand, it was the CIA that actually
requested you to request the memorandum, and I think any logical
conclusion one would draw is in order to protect their agents from
being prosecuted. At least that would certainly be my conclusion.

Now, this is what the memorandum from the Office of Legal
Counsel interprets Article 49 of the Geneva Convention. The Gene-
va Convention states, “Individual or mass forcible transfers as well
as deportations of protected persons from occupied territory to the
territory of the occupying power or to that of any other country, oc-
cupied or not, are prohibited, regardless of their motive.” And in
spite of the clear and unequivocal language of the provision, the
OLC concluded that Article 49 does not, in fact, prohibit the tem-
porary removal from Iraq of protected persons who have not been
accused of a crime to reason that both the words “deportations” and
“transfers” imply a permanent uprooting from one’s home, and that
because a different provision in the Fourth Geneva Convention pro-
hibits the relocation of persons accused of crime, it follows that per-
sons who aren’t accused of crime may be temporarily relocated for
interrogation.

Do you believe that this legal advice is sound?

Judge GONZALES. Senator, I really would like the opportunity to
re-review this memo. My recollection is that this was a genuine
concern, that we had members of al Qaeda intent on killing Ameri-



129

cans flooding into, coming into Iraq, and the question was legiti-
mately raised in my judgment as to whether or not—what were the
legal limits about how to deal with these terrorists. And I believe—
certainly that opinion represents the position of the executive
branch.

Senator KENNEDY. Well, do you know why the request came from
the Agency? Why did the request come from the CIA? Do you know
why they requested this? Did they explain why they wanted it?
And do you remember what the CIA actually asked for?

Judge GONZALES. I do not, sir.

Senator KENNEDY. The language—and I will move on—from the
OLC clearly contradicts the plain language of the Convention. And
there are many that conclude that this was in order to allow the
CIA to engage in the unlawful practice.

Did you form any opinion about the whole policy of ghost detain-
ees, the fact that the CIA was moving individuals, ghost detainees,
around to different prisons in different parts of the world in terms
of interrogating them, as was found and mentioned in the Taguba
report and in the Red Cross reports? Have you drawn any personal
conclusions yourself as to whether this was sound policy or wheth-
er it contradicted the Geneva Conventions?

Judge GONZALES. Quite candidly, Senator, my objective as the
Counsel to the President would be to try to ensure that questions
were being asked as to whether or not what kind of conduct some-
one felt was appropriate or necessary was, in fact, lawful. And I
don’t think I would have considered it my role necessarily to sec-
ond-guess whether or not that represented a good policy judgment.

Senator KENNEDY. Well, it does appear to some that the CIA is
looking out and asking, you know, for the legal authority to do
whatever they want to do and be protected from war crimes and
other kinds of prosecutions and protections by the Commander in
Chief provisions. That certainly has been a conclusion that has
been drawn by many authorities, and it certainly would appear
that way to many.

Judge GONzALES. Sir, if I may, that is the reason why we cat-
egorically rejected it, that analysis, when the existence of the memo
became public, because we were concerned that someone might as-
sume that, in fact, the President was exercising that authority.
That has never been the case, and we have said that there has
been no action taken in reliance upon that authority.

Senator KENNEDY. Well, you know, we hear now about the recent
decision and judgment that was made recently in terms of the
Bybee memo. But I asked you at the end what you have done about
this since it is so offensive. Clearly you have to feel that given the
fact the administration does that it is not longer operative. And I
was interested, since it wasn’t, what was done with the Agency and
what was done with DOD. And then I asked just at the end what
you were going to do with the FBI should you be appointed, and
you indicated that with the FBI you are going to consult, find out
the facts, and take action.

But I am just wondering what you have done to implement the
more recent decision to say that this Bybee memo is no longer op-
erative since it continues to be a part of the working document that
has been made available to DOD.
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Judge GONZALES. Sir, as far as I'm concerned, the December 30th
opinion from the Office of Legal Counsel represents the executive
branch position with respect to the interpretation of the anti-tor-
ture statute. The August 1 OLC memo has been withdrawn. It has
been rejected and does not represent the position of the executive
branch.

Senator KENNEDY. That is your position now, but when you first
saw it and for a 2-year period when it was in effect, you did not
object to it, as I understand.

Judge GONZALES. Sir, there was, of course, as with many deci-
sions, tough legal decisions, discussions between the Department of
Justice and the Counsel’s Office. Ultimately, as I've said repeatedly
during this hearing, it is the responsibility of the Department of
Justice to make the final call. Ultimately, it is their decision as to
what the law requires. And it was accepted by us as the binding
interpretation of that statute.

Senator KENNEDY. If I could come back to the unprecedented ex-
pansion of executive power contained in the Bybee memo, which
you seem to have adopted at the time it was issued, so we are
clear, the Bybee memo concluded that the law of the land cannot
prevent the President from carrying out his Commander in Chief
authority in any way he sees fit, even if the directives and actions
violate clearly established law.

Judge GONZALES. Senator, that old opinion, as I've said, has been
Withgrawn. That analysis has been rejected, and I consider it re-
jected.

Senator KENNEDY. But at the time when you first saw it, it still
was put into—it was effectively the law of the administration’s po-
sition for some 2 years.

Judge GONZALES. Well, that certainly reflected the position of the
Office of Legal Counsel, but, again, let me re-emphasize that that
authority was never exercised. As far as I know, the President was
never advised of that authority. And so no actions were taken in
reliance upon that authority.

Senator KENNEDY. That has been repealed. He hasn’t exercised
it. Your view whether it is legitimate, whether it is a legitimate
statement of fact.

Judge GONZALES. Sir, respectfully, it doesn’t represent the posi-
tion of the executive branch.

Senator KENNEDY. I understand that, but it did for a period of
time, and I was just interested in what your view on that is as a
legal issue. It has important implications in the separation of pow-
ers. It has very important implications on it. We are entitled to un-
derstand your view about the separation of powers. This has very
important implications on it, and that is why I am asking the ques-
tion.

Judge GONZALES. Sir, and I appreciate that, Senator, thank you.
Whether or not the President has the authority in that cir-
cumstance to authorize conduct in violation of a criminal statute is
a very, very difficult question, as far as I'm concerned. And I think
that any decision relating to this line of reasoning would be one
that I would take with a great deal of seriousness, because there
is a presumption that the statutes are, in fact, constitutional and
should be abided by. And this President does not have a policy or
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an agenda to execute the war on terror in violation of our criminal
statutes.

Senator KENNEDY. Let me move on. The Bybee memorandum
made up out of whole cloth a necessity defense application to tor-
ture. It argued that such a defense is viable because Congress did
not make a determination on values vis-a-vis torture. However, the
Congress categorically banned the torture when it enacted the stat-
ute in 1994. The Convention Against Torture, which the U.S. rati-
fied in 1994, specifically states that no exceptional circumstances
whatsoever, whether a state of war or threat of war, internal polit-
ical instability, or any other public emergency may be invoked as
a justification of torture.

What did you think when you read the memorandum’s section on
the necessity provision? Did you realize right away that this was
bad law and bad guidance for our military and intelligence?

Judge GONZALES. Sir, I don’t recall today my reaction to the line-
by-line analysis in that opinion. What I did realize, being a former
judge, trying to interpret a statute that may not be as clear as one
would normally want to see on an issue this important, was that
that was an arguable interpretation of the law. They were relying
upon the definition of severe physical pain in other statutes passed
by the Congress. And I'm sure we had discussions about it, and ul-
timately it was accepted because that was the ultimate decision
and position of the Office of Legal Counsel.

Senator KENNEDY. Well, just to reach the conclusion that torture
must involve the kind of pain experienced with death or organ fail-
ure, the Bybee memorandum relied on unrelated Federal statutes
that define emergency medical conditions for purposes of avoiding
health benefits, Medicaid statute. I have gone through it. I am not
going to take the time on this. But that is how far they went.

As the revised OLC memo on December 30th—

Chairman SPECTER. Senator Kennedy, the red light is on for your
15 minutes. Will you proceed with this last question? Then the
Chair is going to rule that we would ask you to submit the balance
of your questions in writing.

Senator KENNEDY. Well, I would like to finish this, and then I
would hope that I would have—I have attending the hearings. It
is 4 o’clock. I know others want to inquire. I am glad to remain
here and take my turn. I know there are some others that have to
have a second or third, but I would certainly like to try to get into
something on the civil rights issues, which are enormously impor-
tant, and also something on the immigration issues. I don’t intend
to take a great deal of time, but I—

Chairman SPECTER. Senator Kennedy, we talked about multiple
rounds. We would like to finish the hearing today. How much more
time do you need?

Senator KENNEDY. Well, I would think this is probably the last
question I would have—I had hoped to ask about extraordinary
rendition on the definition of torture, and then I have some—I need
a round in which I would combine the immigration and the civil
rights and criminal justice into one round.

Chairman SPECTER. Well, can you conclude your questions with
an additional 10 minutes?
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Senator KENNEDY. Senator, with all respect to you, Mr. Chair-
man, I was on the Committee when the Senators asked an Attor-
ney General for two and a half days about civil rights. You know,
it is 4 o’clock in the afternoon. I am ready to comply with the rules
on this, but these issues are extraordinarily important. We have
not been dilatory. I think we are entitled to ask these questions.
I know the process. I have other questions I am going to submit
in writing. But I do think that we ought to be entitled to ask about
civil rights and about immigration issues. I will wait my turn. I
will be the last one. I will not be dilatory, but I would like to try
to get responses on these issues.

Chairman SPECTER. Well, the latitude has been extensive. Every-
one else has taken two rounds, some only one. I do not think it is
unreasonable to ask for an approximation as to how much time you
will need so that an evaluation can be made as to whether we can
conclude today. It is true that I said there would be multiple
rounds, but that is within the realm of reason, and you have had
35 minutes so far, and I am prepared to give you an additional rea-
sonable amount of time. I would just like to know what it is so we
can plan.

Senator KENNEDY. Well, if I can conclude this one and then do
15 minutes, that would be fine.

Chairman SPECTER. Conclude in 15 minutes?

Senator KENNEDY. If I can do this, the definition of torture, and
then that will be the end on this subject, and then I will do—try
to do it in less than 15 minutes. If I could get 15 minutes, it would
wind me up.

Chairman SPECTER. All right. Then take the last question, and
the green light will go on for 15 more minutes.

Senator KENNEDY. After this one.

As I mentioned in defining torture, the OLC used the description
of “severe pain” contained in a Medicaid regulation on health bene-
fits, which is completely unrelated to the whole question on torture.
Now, as the revised OLC memo of December 30th explains, the
statutes relied on by the Bybee memorandum do not define severe
pain even in that very different context, and so they do not state
that death or organ failure or impairment of bodily function caused
severe pain. Clearly, the reasoning was unsound, and I guess what
we conclude at this time, I would have thought it would be fairly
obvious to you that someone can suffer severe physical pain with-
out being in danger of organ failure.

When I hear this kind of activity, I always remember meeting
President Duarte of El Salvador, and when he was in prison, what
they did is cut off a joint every week of his fingers. When he shook
hands with you, he had four parts of fingers that were left on that
part. But every week they used to tell him—they would leave it un-
attended. It got infected and caused him enormous kinds of health
hazards on these parts. But I am always mindful about what I
have seen with some individuals, as one, like others in this Com-
mittee, Republicans, who care about human rights and the excesses
that have taken place.

The question that I have is: Wasn't it obvious to you that some-
one can suffer severe physical pain without being in danger of
organ failure? Wouldn’t the removal of fingers, for example, fall
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outside the definition of torture and why wouldn’t we have ex-
pected that you would have raised some kind of objection to it?

Judge GONZALES. Senator, if I may answer your question, I don’t
recall reading that analysis to conclude that it would have to be
that kind of pain in order to constitute torture. Obviously, things
like cutting off fingers, to me that sounds like torture.

Let me just remind you, Senator, that the Office of Legal Counsel
was trying to interpret a statute written by the Congress. The For-
eign Relations Committee, in making recommendations to the Con-
gress regarding ratification of the Convention Against Torture, de-
scribed torture as the top of the pyramid in terms of inflicting pain
upon a human being. It described it, the Committee described tor-
ture as extreme cruel, extreme inhumane, extreme degrading con-
duct. This is what the Congress said. And I think the people at the
Office of Legal Counsel were simply doing their best to interpret
a statute drafted by Congress.

Senator KENNEDY. Well—

Chairman SPECTER. Well, now, that is your question, Senator
Kennedy. This round now has gone in excess of 22 minutes, and
now we are going to start the clock again for 15 minutes, which
under our discussion will conclude your allotted time. Start the
time clock at 15 minutes.

Senator KENNEDY. I would be glad if Senator Leahy wanted to
go, whatever way you want to proceed.

Chairman SPECTER. Senator Leahy wants to intervene before
starting Senator Kennedy’s last 15-minute round.

Senator LEAHY. Senator Cornyn was waiting.

Senator CORNYN. I am going to be here for the duration, Mr.
Chairman, but I do have about 5 minutes or less.

Chairman SPECTER. Senator Kennedy, why—

Senator LEAHY. Why don’t I go?

Chairman SPECTER. You want to go.

Senator LEAHY. Yes.

Chairman SPECTER. Senator Leahy.

Senator LEAHY. And I probably will take about 15.

One, I was glad to hear you say—and correct me if I misunder-
stood you—to Senator Durbin that it is wrong if a U.S. personnel
turns somebody over to another country knowing they are going to
be tortured. Did I understand you correctly on that?

{udge GONZALES. I believe that is a law. That’s certainly U.S.
policy.

hSenator LEAHY. And so they would be prosecuted, people who did
that.

Judge GONZALES. Yes.

Senator LEAHY. Now, President Bush signed a memorandum on
February 7, 2002, which went through you, in which he directed
U.S. armed forces to treat al Qaeda and Taliban prisoners hu-
manely. You have said publicly this was the only formal written di-
rective from the President regarding treatment of detainees. Is it
your testimony the President has issued no other directive regard-
ing the treatment of detainees? It is not a trick question. I want
to make sure you understand it very clearly because you are under
oath. My question is meant to include a directive in any form, to
any government personnel, regarding any category of detainee from
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any theater of operations, regarding any aspect of detainee treat-
ment, including interrogation.

Judge GONZALES. Senator, I don’t have any firsthand knowledge
about the President giving directions regarding, say, specific tech-
niques. That was not—in my judgment, in the Schlesinger report,
he concluded it would be sort of out of the question to expect the
President would be involved in making individual determinations—

Senator LEAHY. I am just going by your statement publicly that
this was the only formal written directive from the President re-
garding treatment of detainees. Do you have any firsthand or sec-
ondhand knowledge of any other directive?

Judge GONZALES. Sir, other than the directive by the President
that we’re not going to engage in torture and that we’re going to
abide by our legal obligations, I'm not aware of any other directive
by the President.

Senator LEAHY. You have been at the center of many administra-
tion battles to keep Government information secret, from the Exec-
utive order that I believe gutted the Presidential Records Act, to
the initial attempt to refuse to allow Dr. Rice to testify before the
9/11 Commission, to the question of keeping secret the Vice Presi-
dent’s Energy Task Force. Now, I have always found that every ad-
ministration, Republican or Democratic, would love to keep a whole
lot of things from the public. They do something they are proud of,
they will send out 100 press releases. Otherwise, they will hold it
back. We have the FOIA, Freedom of Information Act, which is a
very good thing. It keeps both Democratic and Republican adminis-
trations in line. Historically the Government has established two
broad categories of restricted Government information, classified
information governed by Executive orders, and nonclassified infor-
mation controlled by exemptions in the Freedom of Information
Act. Now, recently there has been several new quasi-secret des-
ignations, sensitive but unclassified, or sensitive security. They
seem to be done by ad hoc agency directive.

If you are confirmed as Attorney General will you take steps to
create a uniform standard to ensure material should be kept from
public disclosure only to the extent necessary to prevent harm?

Judge GONZALES. Senator, I will commit that that would be
something that I would certainly look at.

Senator LEAHY. In September 2001, a speech in Houston, you
talked about the work your office does vetting the personal back-
ground of every Bush appointee. You told your audience that after
reviewing the FBI background report on an individual, you deter-
mine that person’s suitability for the position, then the President
makes a determination to go forward and nominate them. But nu-
merous stories, news stories have reported that Bernard Kerik’s
name was publicly announced as nominee for the Department of
Homeland Security before the FBI background report was begun,
and this was not an uncommon practice in the White House. We
know that he was a strong political supporter of the President, but
it seems that the move was in haste here. It was reported that he
withdrew his nomination because he discovered he had employed
an illegal nanny, whose Social Security taxes he had not paid, this
even though nobody seems to know the name of this nanny or what
country she was from or whether she even existed. But there are
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a lot of other problems that were there, and apparently anybody
was aware of them.

I would like to know when you first learned about his being a
defendant in a civil suit over unpaid debts; about reported extra-
marital relationship; about his use of a donated apartment for
those involved in the aftermath of the 9/11 disaster in New York
City, especially if it was used for adulterous situation, it would be
a little illegal; and about gifts and ties to Interstate Industrial and
its executives. Now, a White House spokesman said the White
House was aware that many of these issues had been reported. My
question, were you aware? What were you aware of before the
President announced a plan to nominate Mr. Kerik to one of the
most sensitive, important jobs of our Federal Government, the head
of the Homeland Security, where he would handle the most sen-
sitive classified material in this country?

Judge GONzZALES. Well, of course, Senator, there was no actual
nomination of Mr. Kerik. There was an announcement of an intent
to nominate. And before an actual nomination occurs, there is an
FBI background check that is completed, and the reason you an-
nounce it as an intent to nominate is because you want to see the
results of an FBI background check to see whether or not there is
anything there that would somehow otherwise disqualify a poten-
tial nominee.

Senator LEAHY. But, Judge Gonzales, according to the press ac-
counts, you were the one who personally, at some length, went over
questions with Mr. Kerik. Were you aware of the apartment, the
so-called 9/11 apartment?

Judge GONZALES. Senator, my conversation with Mr. Kerik I
would prefer not to discuss today, what is in my judgment—

Senator LEAHY. Are you claiming executive privilege?

Judge GONZALES. No, sir, I'm not claiming executive privilege.
The President had a desire to nominate Bernie Kerik to a very im-
portant position, someone I think by most accounts is well quali-
fied, would have been well qualified to serve as Secretary. For a
variety of reasons there was a desire to announce a potential nomi-
nation. That was done. There was, of course—there was some vet-
ting in connection with Mr. Kerik’s background, but the actual vet
was—it was never intended that the vet would be—

Senator LEAHY. Let me ask you a hypothetical then. In this ad-
ministration, would something, such as the so-called 9/11 apart-
ment, as referenced by the press by itself disqualify somebody from
a position of enormous security clearance as Mr. Kerik’s?

Judge GONZALES. Senator, I have no idea whether or not those
kind of allegations are true.

Senator LEAHY. Would the question of his extramarital relation-
ship that had been in the press, would that disqualify him?

Judge GONZALES. Senator, would that disqualify him? I can’t say
that it would definitely disqualify someone from consideration for
a position.

Senator LEAHY. Do you know whether there ever was a nanny?

Judge GONZALES. Senator, again, Mr. Kerik is no longer under
consideration for Secretary of Homeland Security.

Senator LEAHY. The reason I ask this, there is some concern that
if the President wants something you are going to go ahead and
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make it work, which—if I might, and I will give you all the time
you want to respond—works against the idea of the independence
of the Attorney General who is there, not as the President’s Attor-
ney General, but, as I said in my opening statement, the Attorney
General for the whole United States. Then you have this whole list
of things that were out there, apparently a lot of people knew
about it, and suddenly he is withdrawn when Newsweek sends a
copy of a story to the White House, look, we are going to publish
all these things. Do you want to comment? You know, you are
going to be vetting a whole lot of people if you are Attorney Gen-
eral, in some of the highest positions—the Assistant Attorney Gen-
eral in charge of the Criminal Division, Assistant Attorney General
who handles intelligence matters and so on. I am just wondering
what are the standards?

Judge GONZALES. Senator, I hope as Attorney General that I
would have and would commit to this Committee to have the high-
est standards regarding ethics. Let me just also say that I do very
much understand that there is a difference in the position of Coun-
sel to the President and as Attorney General of the United States.
As Counsel to the President, my primary focus is on providing
counsel to the White House and to White House staff and the
President. I have a very limited staff. The staff doesn’t have the
expertise or the experience in a great many of substantive legal
issues. All of those reside in the Department of Justice. I do have
a client who has an agenda, and part of my role as counsel is to
provide advice that the President can achieve that agenda lawfully.
It is a much different situation as Attorney General, and I know
that. My first allegiance is going to be to the Constitution and to
the laws of the United States.

My responsibility, by statute, is to provide legal advice to the ex-
ecutive branch. I know it is very important that there not be this
idea or perception that somehow the Department of Justice is going
to be politicized by virtue of the fact that someone who has served
in the Counsel’s Office for four years is now the Attorney General
of the United States. I am very sensitive to that. I am committed
to working hard that there are no accusations that that is hap-
pening to the Department.

There are several ways that I can achieve that. One is to—again,
as I have done today, is recognize and announce to this Committee
that I do understand the difference between the two jobs. Secondly,
talk to the career staff, work with the career staff to make them
understand that I'm coming in to this department with a clear un-
derstanding of the distinct roles between the two jobs.

Finally, I would just say that there is a very restrictive contacts
policy between the Department and the White House, limiting who
from the White House can contact the Department of Justice, be-
cause what we don’t want to have is people from various divisions
within the White House calling the Department about an ongoing
investigation, and so that is something that I would look at and
make sure that it is as strong as it should be, and would commit
to the Committee that we would obviously honor any kind of con-
tacts policy.

Chairman SPECTER. Senator Leahy, how much more time would
you like?
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Senator LEAHY. Probably about 10 minutes, and then I will sub-
mit anything else for the record.

Chairman SPECTER. Reset the clock for Senator Leahy for 10
minutes, and beyond that he will submit questions in writing.

Senator LEAHY. Judge Gonzales, I do not raise the question of
Mr. Kerik to pick on Mr. Kerik. I met him a few times. I have no
feelings one way or the other. And certainly I have no objection to
the President putting people into positions whom he wants and
feels comfortable with. I used that example because it is like Abu
Ghraib in a sense in that the administration knew about this tor-
ture. They have been asked questions by me, by Republican Sen-
ators and others that they refuse to answer about the torture be-
fore it became public. Nobody said, oh, my gosh, this is horrible.
We're all against torture or anything else. When the pictures start-
ed appearing on the front page of the newspapers or on television,
then everybody scrambles around and takes memos and policies
that have been in place for some time, and they start changing it.
We have talked about the memo on torture that was changed at
the beginning of a three-day weekend just before New Year’s, coin-
cidentally, just before your coming here to testify.

I mention the Kerik thing because apparently everybody in New
York knew all these things. He had gone through all kinds of scru-
tiny, initial scrutiny by you. According to press from your office you
gave him a very strenuous talking to. You know there are certain
questions that are asked to elicit background information, yet it
was only when Newsweek said, oh, yeah, we are going to print
some stuff on this, that we suddenly find a convenient nanny.
Maybe there was such a nanny. I do not know. But you see what
I am getting at? I want to be more proactive, not just because the
press finds something out, in what is a very, very secretive admin-
istration, but that people like yourself and others will say, wait a
minute, do not go there. We have a problem.

I will tell you, November 2003 we learned that for more than a
year a Republican staff member named Manny Miranda had stolen
computer files from a Democratic staff person on the Judiciary
Committee, especially on matters relating to judicial nominations.
Did you know about that file theft before it was publicly uncovered
in November 2003?

Judge GONZALES. No, sir, I did not.

Senator LEAHY. Do you know of anybody at the White House who
received copies of those stolen memos?

Judge GONZALES. No, sir, I do not.

Senator LEAHY. I know that—I do not think that anybody at the
White House has denounced the theft of these memos on nomina-
tions from stolen memos from Democratic staffers. I would assume
that you are not, by not making a denouncement, you are not en-
dorsing what Mr. Miranda did.

Judge GONZALES. Absolutely not, Senator.

Senator LEAHY. Now, the U.S. Attorney for the Southern District
of New York is currently investigating the matter. Insofar as it in-
volves the White House, I would assume that is an issue that you
would consider recusing yourself from?

Judge GONZALES. I would consider recusing myself, yes, sir, but
of course, Senator, the actual decision would be made based upon
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examination of the facts and talking to the career professionals at
the Department of Justice who have a great—of history in these
kinds of issues, but of course I would be very sensitive about the
appearance of a conflict of interest.

Senator LEAHY. You mentioned the sentencing guidelines earlier,
specifically the Blakely case, which struck down the sentencing sys-
tem in the State of Washington and cast serious doubts on the con-
stitutionality of the Federal Sentencing Guideline. After that deci-
sion came down, I would hate to be a Federal prosecutor anywhere
because a whole lot of plea bargains or other things are going to
be revisited. From a defense point of view it is a great decision, but
from a prosecutor’s point of view it is terrible. There are a lot of
Senators on both sides of the aisle here who would like to fix this
situation. Would you, and the Department of Justice, work with an
open mind with those Senators—Senator Specter and I were both
prosecutors, and there are a number of others here who were as
well—and to try to fix the situation in Blakely, try to constitute
something that can be acceptable to the courts?

Judge GONZALES. I will commit to that, Senator.

Senator LEAHY. I appreciate that. And in October last year the
Congress passed and the President signed the Justice For All Act.
It included the Innocence Protection Act. That is a death penalty
reform initiative I have championed for many years, and is sup-
ported by people who are strong advocates of the death penalty,
Ray LaHood of Illinois, for example, and the leadership, the Repub-
lican leadership in the House. It sets procedures for courts to con-
sider requests for DNA testing by Federal inmates, but it also au-
thorizes grants to States to help improve the quality of counsel in
capital cases. We have had some discussion of this, and you know
and I know in many instances, whether it is your own State of
Texas or others, the counsel often are not qualified in capital cases,
whether it is the sleeping counsel, or the drunk counsel, the $100
a day counsel. Other states do a very good job of it. Will you work
with me to help make sure the IPA is properly implemented?

Judge GONZALES. I will commit to you that I will do that, Sen-
ator.

Senator LEAHY. I would like to raise a concern about nominees
and religion. Althout I object to some of the President’s nomina-
tions, for most of them I have absolutely no idea of what their reli-
gion are. Yet I saw that somebody from the White House or White
House connected, apparently denounced me as being anti-Catholic
on a Sunday morning program. I did not happen to see it because
my wife and I were at Mass at the time.

[Laughter.]

Senator LEAHY. I would hope that whether it is Boyden Gray or
anybody else who does this kind of thing, try to move them off that.
You have people who care very deeply about their faith up here,
and they are trying to do their job, no matter what religion they
are.

Judge GONZALES. I have no doubt about that, Senator.

Senator LEAHY. My religion means a great deal to me. I do not
try to impose it on anybody else, but I also resent such charges.

Here is a softball for you. When he announced your nomination,
the President noted that your sharp intellect and sound judgment
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have helped shape our policies on the war on terror. Looking back
on that, were any mistakes made, and were they corrected?

Judge GONZALES. Any mistakes made in the war on terror?

Senator LEAHY. Involving you, and were they corrected?

Judge GONZALES. Involving me, Senator, I will be the first to
admit I am not perfect, and I make mistakes.

Senator LEAHY. Glory, hallelujah, you are the first one in the ad-
ministration who has said that.

Judge GONZALES. Hopefully, I learned from those mistakes. I
think I have learned during these past four years Washington is
a different type of environment than the one I am used to. And
could I have done things better? Yes. And hopefully I have grown
and I have learned. I think if confirmed it will make me a more
effective Attorney General for the people of this country.

Senator LEAHY. It is a different town than many other places.
You have had to look at those photographs of the mountains and
the fields and whatnot from my farm in Vermont, and I can assure
you I feel a lot different about the world when I am sitting there.

Mr. Chairman, anything else I will submit for the record. As I
told you before, I would work with you to try to keep things on
schedule, and I believe I have done just that.

Chairman SPECTER. Yes, you have, Senator Leahy. Thank you
very much.

Senator LEAHY. You have been very fair.

Chairman SPECTER. Thank you. I try to be fair.

Senator Cornyn, you have five minutes more. Senator Kennedy
has 15 minutes, and then we will submit whatever else he has in
writing. Senator Sessions, would you care for another round?

Senator SESSIONS. Please, that would be great.

Chairman SPECTER. Senator Cornyn, the floor is yours.

Senator CORNYN. Thank you, Mr. Chairman.

Really just two matters. I know Senator Kennedy was asking
about the memo, I believe it was a draft of March 19th, 2004. This
was the memo that was I guess leaked regarding permissibility of
relocating certain protected persons from occupied Iraq. It was
leaked, was it not?

Judge GONZALES. I believe that’s correct.

Senator CORNYN. I will just go back to what I said earlier about
very few secrets in Washington, D.C., and I guess this helps to—
is further evidence of that. But let me just ask. I see this is a draft
memo; is that right?

Judge GONZALES. I believe that is correct.

Senator CORNYN. So it was not a final determination or a final
statement of policy or a final legal conclusion, was it?

Judge GONZALES. The draft is a draft.

Senator CORNYN. I also see that the last footnote of the draft—
and of course lawyers like footnotes, but they are important—says
that protected persons “ordinarily retain Convention benefits.” So
I guess in a strict sense these are not ghost detainees because the
conclusion at least of this draft is that they retain, essentially re-
tain protections under the Convention. Would you agree with that?

Judge GONZALES. I believe so, Senator, but I would want the op-
portunity to look at that again before agreeing without any kind of
reservation.
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Senator CORNYN. Fair enough. That just struck me as a con-
tradiction with the suggestions we had heard earlier that somehow
that this is a lawless enterprise, that indeed the conclusion at least
of the draft was that ordinarily these detainees retain Convention
benefits.

And finally, as you know, because we worked together in Texas
when I was Attorney General, I have a deep and abiding faith in
the cause of open government, and as Attorney General I was re-
sponsible for ruling on open records requests and writing legal
opinions on open meetings laws. Well, Senator Leahy and I have
joined cause, and I hope will be able to come up with some im-
provements to the Freedom of Information Act. I hope we can count
on you to work with us in that cause. Here again, as we have ob-
served, Washington operates a little differently from what at least
my experience had been in Austin and elsewhere, but the funda-
mental proposition about the people, the legitimacy of Government
flowing from the consent of the governed, seems to be in a principle
that I hope would apply here, as well as it applied in Austin, and
I am being somewhat facetious there.

But let me get to my question. As you know, Justices Scalia and
Breyer both testified during the last Congress that the Administra-
tive Conference of the United States is a great agency with a long
track record of promoting good government, and that it deserves to
be renewed. Indeed President Bush recently signed legislation re-
newing the Conference, and I am confident did so after soliciting
your input. I am particularly interested in the Administrative Con-
ference because of its previous role in improving Agency perform-
ance under the Freedom of Information Act. If confirmed, will you
commit to working with me and the Committee and the Congress
generally to ensure that the Administrative Conference has a
strong role to play in enhancing Agency performance under the
Freedom of Information Act?

Judge GONZALES. I would commit to you, Senator, that I would
look forward to working with you on that issue.

Senator CORNYN. Thank you very much.

Thank you, Mr. Chairman.

Chairman SPECTER. Senator Sessions.

Senator SESSIONS. Thank you, Mr. Chairman.

Judge Gonzales, I congratulate you. It has been a long day, but
you have handled yourself with skill, integrity and good humor,
and that is a valuable trade in the difficult job you undertake. My
experience is that the Department of Justice is such a wonderful
institution, but it is big, it is complex. It has agencies and depart-
ments do not realize within its ambit, such as the Federal Bureau
of Prisons, the Drug Enforcement Administration, the FBI, the U.S.
Marshals Service. Those are tremendous entities of great impor-
tance to our country. I hope that you will spend some time looking
at all of those agencies and departments and making recommenda-
tions to how to make them more efficient.

Senator DeWine asked you about what if you run short. I think
that is possible in certain areas. But I also think, from my experi-
ence in the Department, there will probably be some areas that are
overstaffed. You could have a circumstance in which there are more
Assistant United States Attorneys than there are FBI and DEA
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agents to bring them cases, or vice versa, too many agents for the
prosecutors to prosecute the cases effectively. So I hope you will
look at that and work toward the efficiencies.

Judge GONZALES. I will do that, Senator.

Senator SESSIONS. You know, you were asked about saying some
of the language of the Conventions are quaint. I remember when
I was in law school at Alabama, my wife and I lived at Northington
Campus, and that was where the German prisoners of war were
held. I do not think they had much more than a fence. They had
a recreation grounds. I am told that they interfaced with the people
in the community, and even went to church and played the organ
or sang in choirs.

But this is a different type of prisoner from the World War II
group that we were looking at, and we do need to—some of the
things are not quite as logical, such as guaranteeing them scientific
instruments or giving them pay, paying them while they are pris-
oners, or athletic equipment and clothes. But I guess also the
President—and you have been with him—feels deeply the responsi-
bility he has and had during this post 9/11 time to protect the
American people. That had to be on his mind whenever he made
a decision. Is that correct?

Judge GONZALES. That was his number one objective, Senator, to
do so, consistent with the legal obligations of this country.

Senator SESSIONS. And I know that in October of this past year,
we released close to 150 detainees at Guantanamo Bay. I guess
ACLU or somebody sued over that or whatever, and they were re-
leased. Here are some of the headlines that have occurred since.
“Freed detainees rejoin fight; Ten ex-Guantanamo inmates have
been caught or killed,” headline in the Washington Post of October
2004. “Detainees back in battle. At least eight ex-Guantanamo in-
mates fighting again in Afghanistan,” Pittsburgh Post Gazette.
“Ten freed from Cuba return to fighting,” Chicago Tribune. “Freed
detainees return to jihad, at least 10 militants captured or killed
Gitmo captors of intent,” Orlando Sentinel.

So it is easy to say why do we not just err in the side of being
lenient and let people go, but you knew and the President knew
and the people supervising Guantanamo Prison knew that there
were risks when you did that; is that not true? And that makes you
cautious?

Judge GONZALES. Of course, Senator, we don’t want to detain
anyone that shouldn’t be detained, and not for a minute longer
than we need to detain someone. There are multiple screening
processes in place with respect to detainees that go to Guanta-
namo. There are multiple screens when they are captured, when
they're moved into Bagram into a central holding facility. There’s
a multiple screen—I mean there’s a screen with respect to deciding
whether or not they should go to Guantanamo. Then when they ar-
rive at Guantanamo, there’s an additional screen to see whether or
not they should be at Guantanamo. And then there are annual re-
view screens. We've now implemented a process to ensure that if
we no longer need to hold someone, that we should release them.
But it is true that some have been released that we’ve now discov-
ered have come back to fight against Americans, and that of course
is the danger. We obviously don’t want to hold anybody longer than
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we have to, but we don’t want to be releasing people that are going
to end up killing American soldiers. So it’s been a challenge.

I think the good people within DOD have exercised, have ad-
dressed that challenge in the very best way they can. It hasn’t
worked perfectly, but they’ve done a good job in my judgment.

Senator SESSIONS. And by the way, this was a Department of De-
fense decision, is that correct, on releasing there at Guantanamo?

Judge GONZALES. Oh, of course. That’s not a decision made by
the White House. That would be a decision ultimately made by De-
partment of Defense. But they would also consult with the CIA.
They would also consult with the Department of Justice to see
whether or not those agencies had any information about the de-
tainee. And so it would be a collaborative effort to gather up the
intelligence information about a detainee, but ultimately the De-
partment of Defense would make the decision that this is someone
that it would be okay to go ahead and release.

Senator SESSIONS. Well, you did not run the Department of De-
fense or have any supervisory control over anybody at the Depart-
ment of Defense, did you?

Judge GONZALES. Absolutely not.

Senator SESSIONS. Now, of course, so we have 10 rearrested. I
think we can logically conclude that more than 10 have returned
to terrorist activities, they just have not been caught, maybe twice
or three times that many. So that is a pretty good number out of
the 150 we took a change on releasing, who have returned to the
battlefield. They were released while the war is continuing. And I
just want people to note that this is not just an academic exercise.
Lives are at stake. You had to make tough decisions and rec-
ommendations to the President. The President had to make them.
Secretary Rumsfeld had to make them. He let some of these go,
and some of them returned to battle right away, and we know that
is true.

Judge Gonzales, I have offered, and Senator Hatch has joined
me, in the first real piece of legislation that would modify the sen-
tencing guidelines that are very, very tough on crack cocaine pos-
session and distribution. In fact, I have concluded, as a prosecutor
who utilized those guidelines completely, and fairly, and aggres-
sively, that they are tougher than we need them to be.

The Department of Justice has not signed on to that as of this
date. We have not gotten some of our Democratic members. I do
not know where they are. But we need this year to bring up some
legislation that is fully vetted by the Department of Justice to
make sure we do not make any mistakes. And I do not take a back
seat on anybody in my belief that criminals and drug dealers need
to be punished. But I honestly believe that we could improve these
guidelines and that there is disparity between crack and powder,
and we can narrow that substantially.

Will you work with us on that to see if we cannot gain the sup-
port of the Department of Justice?

Judge GONZALES. I will commit to you that I will look at that,
Senator.

Senator SESSIONS. Thank you, Mr. Chairman.

Chairman SPECTER. Thank you very much, Senator Sessions.
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Now, we turn to Senator Kennedy for his final 15-minute round,
with additional questions to be submitted for the record.

Senator Kennedy?

Senator KENNEDY. Thank you very much, Mr. Chairman.

Let me just underline what Senator Sessions has mentioned on
crack cocaine. We have tried to work together on this with the Sen-
tencing Commission, and we worked with former Deputy Attorney
General Wayne Budd, who, after he left the Justice Department,
took an interest in it. It is probably the most difficult part of the
Sentencing Guidelines, but it is also one of the most offensive and
unfair aspects of it. So we appreciate it. We will try and work with
Senator Sessions as well and see if we cannot come up with a com-
mon position.

Senator SESSIONS. Thank you, Senator Kennedy. I believe that,
if studied, you would feel comfortable that this would be a good
step.

Senator KENNEDY. Thank you.

I wanted to talk, in the time that is available, abut immigration
issues and some civil rights issues and then quickly on the death
penalty what you are going to do. Those are the three areas I
would like to try and cover. One which we have talked about is the
State and local law enforcement of immigration laws. You are fa-
miliar with this. In 2002, the Department of Justice reversed long-
standing policy of support of the inherent authority of States to en-
force Federal immigration laws. This reversal was based upon an
Office of Legal Counsel opinion that has not been made public. I
have asked for a copy of the opinion, so have others of the Con-
gress. Interested parties have asked for it, too. Their refusal to dis-
close has been the subject of a lawsuit.

The Department’s response failed to provide the opinion, but sim-
ply offered its conclusion without any discussion. I have difficulty
in finding a good reason why the Department continues to keep the
opinion and its legal analysis secret, especially since it reverses a
longstanding policy that scores of police chiefs, police departments
around the country, including many in your home State of Texas
have denounced the idea of involving State and local police in Fed-
eral immigration enforcement.

Last month, the International Association of Chiefs of Police
issued a report expressing concern. They and others believe it will
destroy the remarkable progress they have made with community
policy, in which police work closely with the public, including immi-
grant communities and develop productive bonds of trust. Concerns
raised by law enforcement, shared by many conservative security
experts—I cannot believe I am quoting Grover Norquist, Bob Barr
of the Heritage Foundation—all say this could be an unmanageable
burden on the law enforcement officials.

So could you tell us why the secrecy on the OLC memo, and can
you tell us whether you support releasing the OLC opinion on the
authority to—

Judge GONZALES. Senator, thank you for that question. You and
I did talk about that in your office. This matter is in litigation, as
you indicated. There is FOIA litigation about the release of the
memo. The conclusions are known. It is the analysis, the delibera-
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tions that went into the opinion I think that the Department is
seeking to protect.

Let me just emphasize, though, or try to provide reassurance
about this. There is no requirement, of course, upon State and
locals to enforce Federal immigration laws. This is truly voluntary
and, in fact, of course, some States have prohibitions. They could
not do it even if they wanted to. In some cases, the Department,
as I understand it, has run into, with State or local departments,
in terms of memoranda of understanding, in order to enforce this.

I am certainly sensitive to the notion that some local law enforce-
ment people don’t want to exercise this authority. Well, we are not
saying that they have to. But if they want to and can assist in
glghting the war on terror, that is what this opinion allows us to

0.

Personally, I would worry about a policy that permits someone,
a local law enforcement official, to use this authority somehow as
a club, to harass. They might be undocumented aliens, but other-
wise lawful citizens. That would be troubling. That would be trou-
bling to the President, who, as the former Governor of a border
State understands and appreciates the roles that immigrants and
undocumented aliens play in our society. But it is in litigation, and
it would probably be better if I didn’t speak more about that.

Senator KENNEDY. All right. Well, I am going to move on to some
of these other areas, but we can come back.

One, considers the actions on the Arabs, Muslim, and other im-
migrant communities. After September 11th, thousands of immi-
grant men from Arab Muslim countries were fingerprinted, photo-
graphed, interrogated under various Justice Department programs.
Individuals were targeted based on their religion and national ori-
gin, instead of evidence of dangerousness. The result was massive
fear in many Muslim and Arab communities, and cooperation with
antiterrorism efforts were frustrated. At a time when we needed
critical intelligence, members of the Arab and Muslim communities
were unfairly stigmatized and discouraged. I think part of the re-
sult was an increase in the hate crimes as well against them. I am
going to try and come back to that.

Do you believe that targeting persons, based on their religion or
national origin, rather than specific suspicion or connection with
terrorist organizations is an effective way of fighting terrorism?
And can we get interest from you, as Attorney General, that you
would review the so-called antiterrorism programs that have an in-
ordinate and unfair impact on Arab and Muslims?

Judge GONZALES. I will commit to you that I will review it. As
to whether or not it is effective, will depend on the outcome of my
review.

Senator KENNEDY. On the issues of civil rights enforcement, civil
rights is still the unfinished business of America. If you are con-
firmed, you will be overseeing the Civil Rights Division. Unfortu-
nately, that progress has been sometimes stalled by the adminis-
tration. It is very important that the Committee know that you are
committed to that progress. I would like to get into some specific
questions about it.

In 2004, the Civil Rights Division did not file a single case alleg-
ing racial or ethnic discrimination against minority voters, not one.
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In 2003, the division filed only one such case. That is not very sat-
isfactory, given the widespread discrimination against minorities in
State, local, even Federal elections across the country.

So, if you are confirmed, will you review those particular statutes
and find out what the Department is doing or should do in terms
of ensuring that the law is complied with?

Judge GONZALES. I will commit to you that I will do that, Sen-
ator.

Senator KENNEDY. I am going to move on from Section 2 of the
Voting Rights Act, which prohibits voting practices that discrimi-
nate based on race, color or membership in a language minority.

I would ask you to take a very close look at this issue, given,
again, the Department’s record on it. The Civil Rights Division has
actually opposed voters’ interest in several court cases. The division
opposed attempts by the Michigan NAACP and others to ensure
that all provisional ballots by eligible Michigan voters were counted
in the November election. That is the Bay County Democratic Party
v. Land. And the division argued that the Help America Vote Act’s
creation of provisional ballots did not give private citizens any legal
rights that they could enforce in court.

In fact, the Department was supporting attempts by States not
to count votes of some of the actual eligible voters. And this provi-
sion I think disregards the fact that Congress passed the Act, in-
cluding the provisional ballot requirement, precisely because they
were concerned about violations of the 2000 election. And the divi-
sion’s argument that individuals had no right to enforce the provi-
sional ballot provisions in the Help America Vote Act had been re-
jected by every court that heard it. So I am troubled the Depart-
ment used limited resources to discourage and prevent citizens
from enforcing the right to vote, and the Civil Rights Division has
been the champion for civil rights not opposing the voting rights in
keeping votes from being counted.

So I would hope that you would have a chance to review that
particular activity in the Department.

Judge GONZALES. You have my commitment on that, Senator.

Senator KENNEDY. Thank you.

A third area in civil rights is the pattern and practice on job dis-
crimination. Many of us are concerned that the Civil Rights Divi-
sion reduce the enforcement of the landmark law against employ-
ment discrimination. This is Title VII of the 1964 Act. The division
has filed few cases alleging a pattern or practice of discrimination.
This is in spite of the fact, I believe, that the Equal Employment
Opportunity Commission has record sort of numbers. So there are
some that say, well, this is not such a problem today, but you have
another Government agency indicating that it really is a problem.
I would appreciate it very much if you could review that section of
the Civil Rights Act and—

Judge GONZALES. I will commit to you that I will do that, Sen-
ator.

Senator KENNEDY. And also on the disparate impact laws and job
discrimination. That is the 1991 Civil Rights Act that we have had.

I would appreciate the review of those. We will have an oppor-
tunity to talk with you about it. We can submit questions in more
precision, but having your assurance in this is good enough for me.
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The death penalty. General Ashcroft had repeatedly rejected the
recommendations by U.S. attorneys not to seek the death penalty.
In fact, on some occasions, the Federal prosecutors had been re-
quired to seek the death penalty, even though defendants were
willing to plead guilty in return for life imprisonment.

General Ashcroft required his approval in all cases in which the
death penalty is taken off the table. He required notice to him in
all prosecutions where the death penalty was a possibility, even if
the local U.S. attorney believed the case did not merit it. As of last
September, the Attorney General had directed U.S. attorneys to
pursue the death penalty in 41 cases in which U.S. attorneys had
specifically recommended against it. Of these 41, only three re-
sulted in the penalty actually being imposed.

We have seen the Attorney General deal with the death penalty
issues in different ways in the Department. I mentioned, when we
talked, that Janet Reno dealt with it one way, in terms of the re-
views. Other Attorneys General have done so as well.

I do not know whether you are prepared to make any comments
about how you might set up some kind of a process or procedure
in terms of the Department, in reviewing recommendations or how
you might proceed.

Judge GONZALES. Senator, I am not prepared at this time, but
I understand that this is a very important issue for you and, if con-
firmed, I would look forward to the opportunity to visit with you
more about it.

Senator KENNEDY. I would like to mention, also, the hate crimes.
The Chairman of the Committee, myself, and others have been
strong supporters. We have had strong support for it in a bipar-
tisan way in the Senate, in the past. We have been unable to gain
support in the administration. This is extremely important. The
number has increased. I think many of us look at hate crimes as
sort of the domestic terrorism, and we believe that, in fighting the
hate crimes, which are focused not just on the individuals, but indi-
viduals representing a group, that we ought to be able to have the
full force of the Federal Government on the side of the victims on
this issue.

I do not expect that you are able to give us a definitive answer
on this issue this afternoon, but I would ask if you would be willing
to work with us at least to try and see if we can. Senator Hatch
has been interested in this. He has got a somewhat different ap-
proach than we have had, but if we could have some assurance
that you would review this issue as well and work with us, to the
extent that you can.

Judge GONZALES. I am happy to look at this issue, Senator.

Senator KENNEDY. Mr. Chairman, I have a limited number of ad-
ditional, which I will file with the—

I want to point out what we had, and this will be my final com-
ment, we had 22 days of hearings with Mr. Kleindienst for his At-
torney Generalship. We are doing this with Mr. Gonzales in rapid
form, as we might. So I thank the Chair. I appreciate Mr. Gonzales’
visit in the office and also his responses today.

I will submit a limited number of questions on some additional
areas: a gun show loophole and some other issues which are of im-
portance.
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I thank the Chair.

Chairman SPECTER. Thank you very much, Senator Kennedy. I
agree with you, the Judiciary Committee hearings on Mr.
Kleindienst were not long enough.

[Laughter.]

Chairman SPECTER. We have tried to accommodate all of the
questions. We were prepared to have, and did have, multiple
rounds. And as witnessed, most of the Senators took one or two
rounds, and I think we have had a very full hearing. And if it is
required more days, if more Senators had been here, more time
was necessary, we were prepared to do what was necessary.

I have some concluding questions on my third round. I want to
give you an opportunity, Judge Gonzales, to respond to a story in
the Washington Post today, where the lead comment is about a
case involving a Mr. Henry Lee Lucas, who was an applicant for
clemency. And the Post makes a comment that left out of the sum-
mary you made was any mention in 1986 of an investigation by the
Texas attorney general that concluded that Mr. Lucas had not
killed the woman, and Jim Maddox, the attorney general, was crit-
ical, saying that he would not have wanted to see a decision on
such partial information.

What response would you care to make to that?

Judge GONZALES. Sir, I don’t recall, I don’t have the text of that
summary in front of me. And as to whether or not—I have recollec-
tion that there was some discussions about the issue you just
raised, and my views are that, if, in fact, I had knowledge about
that, that certainly would have been information that would have
been communicated to the Governor. As I indicated, in response to
an earlier question, those summaries were just summaries. There
were, in virtually every case, numerous conversations with the
Governor about a particular case before an execution actually went
forward.

Chairman SPECTER. Just one question about the so-called Bybee
memorandum, and it is do you agree with the statement in the
memo, “Congress may no more regulate the President’s ability to
detain and interrogate enemy combatants than it may regulate his
ability to direct troop movements on the battlefield”?

Judge GONZALES. I reject that statement, Senator.

Chairman SPECTER. You reject that statement.

Do you agree with the decision by U.S. District Judge James
Robertson, handed down on November 24th of last year, when he
stopped the military tribunals, ruling that detainees’ rights are
guaranteed by the Geneva Conventions?

Judge GONZALES. Sir, I haven’t studied the rulings. That decision
is on appeal. I believe, generally, we respectfully disagree with the
judge.

Chairman SPECTER. Do you believe that the CIA and other gov-
ernmental intelligence agencies are bound by the same laws and
restrictions that constrain the operations of the U.S. armed forces
engaged in detention and interrogations abroad?

Judge GONZALES. Certainly, some of the laws, sir. UCMJ, for ex-
ample, would be a limitation on military forces that would not be
applicable to the CIA.
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Chairman SPECTER. Well, in what circumstances would the CIA
have a broader latitude? Why do you not think about that one and
give us a response in writing. That is a fairly involved question.

Judge GONZALES. I appreciate that, Mr. Chairman.

Chairman SPECTER. Do you support affording the International
Committee of the Red Cross access to all detainees in U.S. custody?

Judge GONZALES. As a general matter, I very much support the
work of the Red Cross and, as a general matter, would agree that
they should be provided access. I think the Red Cross serves a
very, very important function. They have, in the past, been respon-
sible for the safe treatment and health of U.S. soldiers who are
captured by our enemy and so, yes, as a general matter, that is
true.

Chairman SPECTER. Your answer is, yes, to that question.

Judge GONZALES. As a general matter, yes, sir.

Chairman SPECTER. The final subject that I want to take up with
you is one on congressional oversight. A fair amount of concern
with Attorney General Ashcroft, and I have a very high personal
regard for Attorney General Ashcroft. I served with him. I sat next
to him for 6 years on the Judiciary Committee. And when he came
in for oversight hearings, I commented, from time to time, how dif-
ferent his opinion was, as a Senator on the oversight committee,
questioning the Attorney General than in reverse.

And one of the items which I would urge you to do is when you
are scheduled for oversight to allow sufficient time so that it is not
a matter of coming in and having another commitment at noon or
2 o’clock to give the members the opportunity to question you. You
have certainly been very forthcoming here today. I think it is a
very healthy sign when Senator Leahy and Senator Kennedy ask
a series of questions or are working with you in the future, that
does not commit them to their vote or does not commit them to
what is going to happen, but it is nice to hear that they want your
commitment as to future activities, if confirmed.

But I would like your assurance that you would be responsive to
the invitation from the Committee twice a year.

Judge GONZALES. Certainly, my goal would be to be as responsive
as I reasonably can, and certainly two times a year certainly
sounds reasonable to me, Mr. Chairman.

Chairman SPECTER. And on the question of responding to letters,
that is not an easy job. It has been very hard, from time to time,
in fact, most of the time, not just the current Attorney General, but
preceding Attorneys General, for getting responses to Committee
questions. We would like your commitment that you will see to it
that these letters do receive your attention. There are not so many
of them. On one subject matter, I had to write to the Attorney Gen-
eral five times and still have not gotten an answer. So I ask you
the question here today.

Judge GONZALES. I will certainly look at that, Mr. Chairman.

Chairman SPECTER. A final subject matter is one which gives the
scope of congressional authority on oversight, and I wrote to you
on December 27th, so you would have a specific notice that I want-
ed to talk to you about it. And this is on the Congressional Re-
search Analysis, which was done in 1995, and I quote in material
part, a “review of congressional investigations over the past 70
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years demonstrates that DOJ has been consistently obliged to sub-
mit to congressional oversight regardless of whether litigation is
pending.” And I have omitted irrelevant parts. And then going on,
this covers “the testimony of subordinate DOJ employees, such as
line attorneys and FBI field agents, and included detailed testi-
mony about specific instances of the Department’s failure to pros-
ecute alleged meritorious cases. In all instances, investigating com-
mittees were provided with documents respecting open or closed
cases that included prosecutorial memoranda, FBI investigative re-
ports, summaries of FBI interviews, memoranda and correspond-
ence prepared during the pendency of cases.”

Do you agree with that generalized statement as to the authority
of congressional oversight?

Judge GONZALES. Certainly, I respect the fact that, if confirmed
as Attorney General, I will be at a Department, and as Attorney
General, I am accountable to the American people for the oversight
of this Committee. It is a different situation than over in the White
House, where there are perhaps different views about oversight of
the White House.

I look forward to working with the Committee. I think, as I said
earlier, in response to another question, my goal is to have a good
working relationship with this Committee. I respect the oversight
role of this Committee. I do have some concern because I want to
be very candid with you about whether or not the release of infor-
mation may somehow impinge upon an ongoing investigation. I do
have concerns about whether or not the release of information may
somehow jeopardize national security. But my goal, Mr. Chairman,
is to work with the Committee and to try to find a way that we
can reach an accommodation, so that your goals are met, and the
institutional interests of the executive branch are met.

Chairman SPECTER. Judge Gonzales, that is your first answer
that I find insufficient. The oversight issue is one which is really
of vital importance. This Committee wants to be helpful to you, and
there is a lot of experience on this Committee. You have Senator
Cornyn, who is gaining more experience by the minute because he
has been so diligent in attending these hearings, and I commend
you especially, Senator Cornyn. Senator Sessions was a U.S. attor-
ney and an Attorney General. And there are very experienced
members of this Committee. Senator Leahy was the district attor-
ney of Burlington, and others on the Democratic side have very ex-
tensive experience, and I have had some myself.

And we are in a position to be helpful to you. And it may be that
we will be asking you some matters that you can only show Sen-
ator Leahy and myself when they are pending matters. That is the
practice in the Intelligence Committee, where matters are not
given to the full membership of the Committee, but only to the
Chairman and Vice Chairman.

Judge GONZALES. Mr. Chairman, if I may—

Chairman SPECTER. Yes.

Judge GONZALES. —I am not saying, no, to any kind of request.
My commitment is to work with this Committee. I understand
about your oversight responsibility, and I will do my very best to
work with this Committee.
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Chairman SPECTER. On our oversight, we are going to be very,
very diligent, and we are going to be asking you for a lot of tough
material on pending litigation, which we have the authority to do
and to talk to line attorneys. We had an issue a few years back
where we had a very difficult time and finally got the line attor-
neys, and FBI field agents, and detailed testimony about specific
cases of the Department’s failure to prosecute alleged meritorious
cases, and documents respecting open or closed cases, which in-
clude prosecutorial memoranda, FBI investigative reports, sum-
maries of FBI interviews, memoranda and correspondence prepared
during the pendency of cases.

There has been a long history, Judge Gonzales, of requests being
made by this Committee and not being honored, and we intend to
pursue that.

Judge GONZALES. I understand, Mr. Chairman.

Chairman SPECTER. And we intend to pursue them in a very,
very helpful way.

Judge GONZALES. And I appreciate that.

Chairman SPECTER. And if we ask you for something which is
pending or something which is confidential, and you want to make
it available only to Senator Leahy and myself, we will understand
that. I think we have established our trustworthiness. Well, I will
not go beyond, but we have great respect for the position of Attor-
ney General of the United States, and there is a very, very close
working relationship with the Judiciary Committee. And we think
we could have been helpful to the Department on what happened
at Guantanamo early on, very sensitive as to what the Govern-
ment’s response was after 9/11. And, again, the first responsibility
of the Government is to protect its citizens. But I think, had there
been a little oversight and a few inquiries as to what was going on,
on Guantanamo, we could have been very helpful to you.

And had we known about the Bybee memo and what was hap-
pening with the transmission and the migration, I think we could
have been helpful to you again on taking a look at that memo and
giving you the advantage of our experience. And by hindsight,
there is no doubt that the Bybee memo was not what it should
have been, without getting into it or characterizing it in any way.
But we are in a position to be helpful to you.

So, in taking up this subject, I have laid it on the line as to what
we are going to be looking for.

Judge GONZALES. Thank you, Mr. Chairman.

Chairman SPECTER. Judge Gonzales, I repeat I think you have
been very responsive. I think the fact that there were not more
Round Two of questions is a tribute to the answers which you gave
to Round One. And where we had Round Three and a half and
Round Four and Four and a half, and about an hour of questioning
from one of our very diligent Senators, whom I respect very, very
much, and the extended questioning of Senator Leahy, I think you
have been very responsive.

So thank you very much, and there will be questions submitted
to you in writing in a number of directions, and your prompt re-
sponses would be very much appreciated.

Judge GONZzALES. Thank you, Mr. Chairman, and I thank the
Committee.



151

Chairman SPECTER. As the expression goes, Judge Gonzales, you
are excused.

Judge GONZALES. Thank you.

Chairman SPECTER. Thank you.

Senator CORNYN. Mr. Chairman, may I make a brief UC request?

Chairman SPECTER. Of course, Senator Cornyn.

Senator CORNYN. Thank you, Mr. Chairman.

I neglected earlier, when I was asking about the written response
to the document request that Senator Leahy had made to the
White House, I neglected to ask unanimous consent that the three
letters that were written, I believe authored by David Leitch, in re-
sponse to Senator Leahy’s request, dated December the 17th, 30th,
and January the 5th, be made part of the record.

Chairman SPECTER. Without objection, they will be made—

Senator LEAHY. If we might, could we, also, then put as part of
the record my response letter, pointing out that those were not re-
sponsive and my concern that those letters were not responsive.

Chairman SPECTER. Both requests for and inclusion into the
record will be honored without objection.

I would offer, for the record, a letter to me, dated December 26th,
2004, from the Committee of Concerned Philadelphia Rabbis.

Under the Committee rules, we have one week for the submis-
sion of written questions.

I would like to call our next witnesses, a panel, Dean Hutson,
Mr. Johnson and Dean Koh.

Our first witness, in alphabetical order, is Dean John Hutson.

Senator KENNEDY. Mr. Chairman, just while the witness is com-
ing, could I extend a warm welcome to Dean Koh—the whole panel.
But Dean Koh has a brother who ran the Public Health Service in
Massachusetts and was just, I would say, under Republican gov-
ernors, but his outreach was extraordinary, and his leadership was
just exemplary. And he is just a very highly regarded and re-
spected member of our Massachusetts community. So I am sure the
good dean has seen him more recently than I have, but I just want-
ed to point out that service and commitment to the public good
runs long and deep in this family, and I appreciate the chance to
add a warm welcome to him.

Senator LEAHY. If I could, also, note for the record, too, Mr.
Chairman, Dean Koh’s daughter Emily is here, too, as a freshman
at Yale. And I thought someday, in the Koh archives, they will go
back to this record, and she will be able to see her name is in
there.

Chairman SPECTER. Well, thank you very much, Senator Ken-
nedy and Senator Leahy, for those comments.

As I had started to outline, our first witness, alphabetically, is
Dean John Hutson, dean and president of the Franklin Pierce Law
Center in Concord, New Hampshire. Dean Hutson has a record as
a rear admiral, a graduate of the University of Minnesota Law
School, and has had a long and distinguished naval career, includ-
ing being the Navy’s judge advocate general during the administra-
tion of President Bill Clinton.

We are allotting 10 minutes for the testimony of each of you gen-
tlemen, and then it will be followed by questioning from the panel.
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Dean Hutson, we look forward to your testimony, and the floor
is yours.

STATEMENT OF JOHN D. HUTSON, DEAN AND PRESIDENT OF
THE FRANKLIN PIERCE LAW CENTER, CONCORD, NEW
HAMPSHIRE

Admiral HuTsoN. Thank you, Mr. Chairman, Senator Leahy,
Senator Kennedy, Senator Cornyn. Thank you for inviting me. I re-
quest that my written statement be made a part of the record.

Chairman SPECTER. Your statement will be made a part of the
record in full, as will the statements of Dean Koh and Mr. Johnson.

Admiral HUuTsON. Thank you, sir.

As Americans, we have been given many gifts by our Creator and
our forbearers, and we hold these gifts in trust for our progeny and
for mankind, generally. One of these gifts is great military
strength. This military prowess is enhanced by our legacy of our
strong advocacy for human rights for all human beings by virtue
of their humanity alone and by our long history of unwavering sup-
port and adherence to the rule of law.

These gifts come with a string attached. Like all gifts, there is
a responsibility to husband them. We must not squander them;
rather, we must nurture them, refine them and pass them on in
even better condition than they were given to us. Generations of
Americans have understood this responsibility and have accepted
it.

In the wake of World War II, Truman, Eisenhower, Marshall,
Senator Vinson and others fulfilled their part of that sacred trust.
They had seen the horror of war, a horror that few of us have seen,
but have only read about. They responded with programs like the
Marshall Plan and with international commitments like the Gene-
va Conventions. I believe that the Geneva Conventions are part of
our legacy not unlike the Bill of Rights, the Fourteenth Amend-
ment, and Brown v. Board of Education. They demonstrate the
goodness of the United States. They also demonstrate our strength
and our military might. Even in the midst of that most awful of
human endeavors—war—we should treat our enemies humanely,
even when we have captured them. To do so is a sign of strength,
not weakness. To not do so is a sign of desperation.

I come here to speak in opposition to the confirmation of Judge
Gonzales because he appears not to understand that. He finds the
Geneva Conventions to be an impediment, a hindrance to our
present efforts, quaint and obsolete in important respects. His
analysis and understanding of the Geneva Conventions, which I
discuss in detail in my written statement, is shallow, shortsighted
and dangerous. It is wrong legally, morally, diplomatically, and
practically. It endangers our troops in this war and future wars,
and it makes our Nation less safe.

My 28 years in the Navy tells me that his analysis of the Geneva
Conventions and their applicability to the war in Afghanistan and
the war on terror is particularly disturbing because it indicates an
utter disregard for the rule of law and human rights. Those are the
reasons American fighting men and women shed their blood and
why we send them into battle. But if we win this battle and lose
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our soul in the process, we will have lost the war, and their sac-
rifices will have been for naught.

The Geneva Conventions have protected American troops from
harm for many years. Our forces are more forward deployed than
any other Nation’s in terms of numbers of deployments, locations
to which they are deployed, and the number of forces deployed.
This has been the case since World War II and will continue to be
true. Because of that there is no country for which adherence to the
rule of law and to the Geneva Conventions is more important than
it is to the United States. It is our troops that benefit. The original
U.S. proponents of the Conventions saw them as a way to protect
U.S. troops from the enemy not the enemy from U.S. troops.

It is not good for our military if we now throw them over the side
just because some people believe they are inconvenient to the
present effort. This is only the present war. It is not the last war.
It is not even the next-to-last war.

Another important aspect of the Geneva Conventions is that it
prepares us for the peace that will ensue. We cannot so alienate
our allies that they will not fight alongside us again nor should we
embitter our enemies so that they will fight on longer and harder
than they otherwise would or be unwilling to relent, even though
their cause is hopeless. Abrogating the Geneva Conventions imper-
ils our troops and undermines the war effort. It encourages repris-
als. It lowers morale.

I believe that the prisoner abuses that we have seen in Iraq, as
well as in Afghanistan and Gitmo, found their genesis in the deci-
sion to get cute with the Geneva Conventions. At that point, it be-
came a no-holds-barred unlimited warfare not just in Abu Ghraib,
but around the country. I remind the Committee that we are con-
ducting 40 or more death investigations in the course of the war
on terror for detainees at the hands of their U.S. captors.

Our military doctrine has long been, and I quote from the De-
partment of the Army pamphlet, “The United States abides by the
laws of war in spirit and letter. Cruelty on enemy prisoners is
never justified.”

Twenty-eight years in the military taught me there are two in-
dispensable aspects to military good order and discipline. They are
the chain of command and the concept of accountability. Account-
ability means that you can delegate the authority to take an action,
but you may never delegate the responsibility for that action.
Young, fresh-caught judge advocates know that Government law-
yers cannot hide behind their adviser role to evade accountability
for the actions that they recommend.

The value of the chain of command is that what starts at the top
of the chain of command drops like a rock down to the bottom of
the chain of command, and subordinates execute the orders and
adopt the attitudes of their superiors in the chain of command. It
has always been thus, and that is the way we want it to be.

Government lawyers, including Judge Gonzales, let down U.S.
troops in a significant way by their ill-conceived advice. They in-
creased the dangers that they face. At the top of the chain of com-
mand, to coin a phrase that we have heard in the past, they set
the conditions so that many of those troops would commit serious
crimes. Nomination to Attorney General is not accountability.
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Only recently, in the face of the confirmation process, has the ad-
ministration attempted to undo the damage. I have three thoughts
on that:

One is that I applaud the administration for doing that.

The second is that it is a little late. We have had several years
under the other policy.

And last is that I do not see this as an exoneration of Judge
Gonzales; rather, it is somewhat of an indictment. It is an acknowl-
edgment of error. Damage has been done, but it is never too late
to do the right thing. If Judge Gonzales goes on to be the chief law
enforcement officer in the United States after his involvement in
this, we will have failed to undo a wrong, but will have only exacer-
bated it.

We are at a fork in the road. Somewhat ironically, this nomina-
tion has given the United States Senate an opportunity to tell the
world what you think about those issues. What you do here will
send a message, good or bad, to the world and, importantly, to
American armed forces and fighting men and women.

Thank you, Mr. Chairman.

[The prepared statement of Mr. Hutson appears as a submission
for the record.]

Chairman SPECTER. Thank you very much, Dean Hutson.

We turn now to Mr. Douglas Johnson, executive director of the
Center for Victims of Torture in Minneapolis. Previously, he served
as a consultant to the Human Rights Organization in Latin Amer-
ica and to UNICEF and to World Health Organization.

We welcome you here today, Mr. Johnson, and look forward to
your testimony.

STATEMENT OF DOUGLAS A. JOHNSON, EXECUTIVE DIREC-
TOR, THE CENTER FOR VICTIMS OF TORTURE, MIN-
NEAPOLIS, MINNESOTA

Mr. JOHNSON. Thank you, Mr. Chairman and members of the
Committee, for the opportunity to be here to testify.

It is a particular pleasure to testify to you, Senator Specter, be-
cause you were the primary champion of the Torture Victims Pro-
tection Act, which a couple of American clients of the Center for
Victims of Torture worked with you on that and are great admirers
of your commitment to human rights. The Torture Victims Protec-
tion Act has been welcomed by human rights advocates around the
world as a model of a new tactic in the arsenal of torture preven-
tion.

The Center for Victims of Torture was established in 1985 as the
first specialized institution in the United States to provide rehabili-
tation to victims of Government-sponsored torture and to work for
abolition of torture. As CVT’s executive director for 16 years, I offer
to you our expertise and experience about the realities of torture.

It is CVT’s policy, however, not to comment on the qualifications
of specific individuals for Government posts, but I think it is appro-
priate to be here because, in the general global human rights effort
and global human rights campaign, there is a particular focal point
on the Minister of Justice or the Attorney General of countries who
have at least three important roles in the prevention of torture:
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First, is to establish policies and procedures that diminish the in-
centive to use torture, such as regulating the role that confessions
play in the overall administration of justice;

Secondly, to prosecute or sanction torturers or persons or ill treat
detainees;

And, third, to eliminate both the reality and the appearance of
impunity among interrogators.

These roles require a clear understanding of what torture is and
why it is wrong, as well as very practical ideas on how to prevent
its use.

I just want to note that the position against torture has been a
very strong bipartisan effort by this Congress and by administra-
tions for many years. And one very notable measure of that was
that the Convention Against Torture was passed by this Congress,
and no other human rights treaty has been ratified so promptly.
That is an important measure because torture has a very human
cost.

The Center for Victims of Torture has provided care for more
than 7,500 people from 60 different nations. Although there are dif-
ferent physical symptoms associated with the form of torture they
endured, there is a remarkably common pattern of profound emo-
tional reactions and psychological symptoms that transcends cul-
tural and national differences. The effects can include, but are not
limited to, besides organ failure and death, emotional numbing, de-
pression, disassociation, depersonalization, atypical behavior, such
as impulse control problems and high-risk behavior, psychosis, sub-
stance abuse, neurophysiological impairment such as the loss of
short-term and long-term memory, perceptual difficulties, the loss
of ability to sustain attention or concentration and the loss of the
ability to learn. The main psychiatric disorders associated with tor-
ture are post-traumatic stress disorder and major depression.

While it is important to recognize that not everyone who has
been tortured develops a diagnosable mental disorder, it is equally
important to recognize that for many survivors the symptoms and
aftereffects of torture endure for a lifetime. Torture is said to be
one of the most effective weapons against democracy as survivors
usually break their ties with their community and retreat from
public life. And in that regard, I would like to acknowledge the
presence of a number of victims of torture here in the room today
and the organization they have pulled together called TASC, which
represents a counter to that often frequent retreat from public life.

Now, the memoranda written by and also apparently solicited by
White House Counsel Gonzales are replete with legal errors, which
the other two members of the Committee will describe, but also, we
believe, with political miscalculations and moral lapses. They dis-
regard the human suffering caused by torture and inhumane treat-
ment. They are based on faulty premises, even fantasies about the
benefits and payoffs of torture. What is striking about all of these
memoranda is the lack of the recognition of the physical and psy-
chological damage of torture and inhumane treatment.

The assumption behind the memoranda, and particularly the
Bybee memorandum, and the later Report of the Working Group on
Interrogation, is that some form of physical and mental coercion is
necessary to get information to protect the American people from
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terrorism. These are unproven assumptions based on anecdotes
from agencies with little transparency, but they have been popular-
ized in the American media by endless repetition of what is called
a ticking time bomb scenario.

Based on our experience at the center with torture survivors and
understanding the systems in which they have been abused, we be-
lieve it is important that these discussions not be shaped by specu-
lation, but rather through an understanding of how torture is actu-
ally used in the world. From our understanding, we have derived
eight broad lessons.

And those are, first of all, torture does not yield reliable informa-
tion;

Secondly, torture does not yield information quickly;

Third, torture has a corrupting effect on the perpetrator;

Fourth, torture will not be used only against the guilty;

In fact, fifth, torture has never been confined to narrow condi-
tions. Once it is used, it broadens.

Psychological torture results in long-term damage;

Stress and duress techniques are forms of torture;

And, finally, number eight, we cannot use torture and still retain
the moral high ground.

The cost to America of abandoning strict opposition to all forms
of torture are far-reaching; from the disillusionment and fear of in-
dividuals, on the one hand, to complications in our ability to con-
duct foreign policy on the other. It is up to all of us, as Americans,
but particularly to members of the Senate and to U.S. Attorney
General, to be clear that torture is a line we will not cross under
any circumstances or for any purpose. It is imperative that the At-
torney General is in agreement with American values and will use
the full scope of American and international law to prevent torture
and prosecute torturers.

To that end, I respectfully call on the Senate Judiciary Com-
mittee to keep torture on its agenda and to require a routine report
from the Department of Justice on its work to stop and prevent the
use of torture. I ask the Committee to be vigilant in your oversight
until it is clear, in both our tacit and explicit policies, and in our
actions, that the U.S. is back on course and is in full compliance
with national and international law and American values.

When speaking on the Senate floor in support of ratification of
the Convention Against Torture, Kansas Senator Nancy Kasse-
baum said, “I believe we have nothing to fear about our compliance
with the terms of this treaty. Torture is simply not accepted in this
country and never will be.”

Let us also make it true today.

Thank you.

[The prepared statement of Mr. Johnson appears as a submission
for the record.]

Chairman SPECTER. Thank you very much, Mr. Johnson.

We now turn to Dean Koh, the dean of the Yale Law School, hav-
ing been named there earlier, well, in July of last year. He has
taught at the Yale Law School since 1985 in international law,
served as assistant secretary of state, was a U.S. delegate to the
United Nations Human Rights Commission and the U.N. Com-
mittee on Torture.
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Welcome, Dean Koh, and we look forward to your testimony.

STATEMENT OF HAROLD HONGJU KOH, DEAN AND GERARD C.
AND BERNICE LATROBE SMITH PROFESSOR OF INTER-
NATIONAL LAW, YALE LAW SCHOOL

Mr. KoH. Thank you, Mr. Chairman. Thank you members of the
Committee and especially thank you, Senator, for your kind re-
marks about my family.

Let me say, in particular, Mr. Chairman, we, at Yale Law School,
are very delighted to have you in this important constitutional role
in our country.

Chairman SPECTER. I am just sorry I was not there to take your
course, Dean Koh. I would have been better prepared for the job.

[Laughter.]

Mr. KoH. Thank you. Well, let me give you a little synopsis of
what you might have gotten had you taken it.

[Laughter.]

Mr. KoH. As I mentioned, I have twice been in the U.S. Govern-
ment. I served in the Clinton administration as the assistant sec-
retary for Human Rights. But previously I was in the Reagan ad-
ministration as an attorney at the Office of Legal Counsel, which
is the very office which has generated these memoranda.

Let me say that I do not appear today to advise you on how to
vote. Your decision as to whether this candidate deserves confirma-
tion turns on many factors on which you are the experts and may
involve qualifications and positions that I have not reviewed.

But I do appear today because I want to comment on Mr.
Gonzales’ positions regarding three very important issues. I think
these are issues of the highest significance in American life, and
these are issues on which I do have legal expertise and Govern-
ment experience.

They are, first, the clear and absolute illegality of torture and
cruel, inhumane and degrading treatment;

Second, the nonexistence of the President’s constitutional powers
to authorize torture and cruel treatment by U.S. officials—what
Senator Leahy has been calling the Commander in Chief override.
It does not exist as a matter of constitutional law;

And, third, the broad applicability of the Geneva Conventions on
the laws of war to alleged combatants held in U.S. custody. This
broad applicability has been for the benefit of our soldiers. The
more that we ensure broad applicability of the conventions to oth-
ers the more our own soldiers are entitled to protection.

With regard to each of these, I think the legal position is clear.
As Attorney General, Mr. Gonzales has said that his first alle-
giance would be to uphold the Constitution and laws of the United
States. That would mean he would strictly enforce the laws ban-
ning torture, he would strictly enforce the ratified treaties regard-
ing torture and the Geneva Conventions, and he would ensure that
the President abides by the constitutional principle of checks and
balances. But I think more fundamentally he has to assure that no
one is above the law, including the President, and that no one is
outside the law, whether they are an enemy combatant or held in
a place like Guantanamo or outside the United States.
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And I think that there has been a concern raised about Mr.
Gonzales’ record and which continues through the hearing today.
It is that some of the statements he has made and some of the
things that he has tolerated have created the impression that the
President is above the law or that certain individuals live outside
the law as extralegal persons because they are called enemy com-
batants or because they are being held in rights-free zones such as
Guantanamo.

Let me just address these three issues, starting first with the
torture memo—the Bybee memo.

As you mentioned, Senator Specter, I presented the United
States report on our compliance with torture in Geneva in 1999
and 2000. And at that presentation, I told the United Nations, as
a country, we are unalterably committed to a world without tor-
ture. We had cleared through all the agencies at the U.S. Govern-
ment a statement of zero tolerance, of zero tolerance policy. And
the real question is how did we move from the zero tolerance policy
of 2000 to the permissive environment that seems to have been cre-
ated in the last few years.

Now, I think the answer is partly shown by the Bybee memo,
and having worked in the Office of Legal Counsel, I am very sym-
pathetic with the pressures that people are under in drafting opin-
ions like this. Nevertheless, in my professional opinion, as a law
professor and a law dean, the Bybee memorandum is perhaps the
most clearly legally erroneous opinion I have ever heard. It has five
obvious failures.

First, it asks, “How close can we get to the line,” when, in fact,
it is supposed to be enforcing a zero tolerance policy.

Second, the way that it defines torture would permit many of the
things that Saddam Hussein’s forces did during his time as not tor-
ture. Just for example, the White House website lists that beating,
pulling out of fingernails, burning with hot irons, suspension from
ceiling fans were all acts of torture committed by Saddam Hus-
sein’s forces. Nevertheless, under the Bybee memorandum, if they
did not cause serious organ failure or death, they would not con-
stitute torture.

Third, as I said, the memo grossly overreads the President’s con-
stitutional power to order torture. If the President has a constitu-
tional power to order torture in the face of a criminal statute pre-
venting it passed by Congress, it is not clear why he could not simi-
larly order genocide or other kinds of acts.

Fourth, the memorandum says that executive officials can escape
prosecution if they carrying out the President’s orders as Com-
mander in Chief. This is the “following orders” defense which was
rejected in Nuremberg and is the very basis of our international
criminal law.

And, finally, an important point, the Bybee memo essentially is
very tolerant with regard to cruel, inhuman or degrading treat-
ment. A convention against torture, and cruel, inhuman and de-
grading treatment is read to permit various kinds of cruel, inhu-
man, and degrading treatment. And even today there was some
lack of clarity in Mr. Gonzales’ answer about whether U.S. officials
are barred from cruel, inhuman or degrading treatment.
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I think that if this kind of reasoning is left unchallenged, it could
be used to justify atrocities of the kind we saw at Abu Ghraib,
where lower executive officials felt a license to be cruel, inhuman
or degrading to people in their custody.

Now, some have said that the August 1st memo is a lawyer set-
ting out options for their client. But I think, as lawyers, those of
you who have served know that if a client asks a lawyer to do
something which is flatly illegal, the answer is, no; not here is how
we can justify it.

So I believe that this is a stain on our law, a stain on our na-
tional reputation, a legal opinion that is so contrary to a zero toler-
ance policy, which has a definition of torture that would have ex-
culpated Saddam Hussein, that reads the Commander in Chief
power to remove Congress as a check on torture that turns Nurem-
berg on its head and that gives Government officials a license to
be cruel is wrong from the beginning.

If the counsel for the President had received such an opinion, you
would have expected him to do at least one of two things: First, re-
ject it on the spot and send it back or, second, send it to other parts
of the Government and have them give a second opinion, particu-
larly the State Department, which I believe, following the policies
in the U.S. Report on the Convention Against Torture, would have
said that the opinion is flatly wrong.

Instead, what happened, as you heard, was that that opinion was
allowed to become executive branch policy, was incorporated into
the DOD working group report, and remained as executive branch
policy for some two and a half years, during which time I believe
that a permissive environment was inevitably created.

Now, I welcome the very strong statements that Mr. Gonzales
made in finally repudiating this analysis. But I think he also was
begging the question of whether the parts of the memo that were
not explicitly replaced, namely about the President’s constitutional
powers to order his subordinates to commit legal—to commit tor-
ture, should be repudiated. At the beginning of the testimony, Mr.
Gonzales said those parts had been withdrawn; by the end, he said
he repudiated it. I think he should say, I rejected—I reject them
because they are legally wrong and they never should have been
put out there in the first place. I do not think our Nation’s chief
law enforcement officer should tolerate ambiguity on a matter that
is so central to our national values. I think that Mr. Gonzales
should repudiate all elements of the memorandum, ask for with-
drawal of the Defense Department’s working group report, and I
also agree with Mr. Johnson that it is a very good idea to have a
regular report about what we are doing to root out torture within
the executive branch.

With regard to the commander in chief power, a very simple
point. The statement is made, “Any effort by Congress to regulate
the interrogation of battlefield combatants would violate the Con-
stitution’s vesting of the commander in chief power in the Presi-
dent.” If that were strictly true, large sections of the Uniform Code
of Military Justice would also be unconstitutional. I think that is
an over-broad position, I do not think it is sustainable as a matter
of law, and I think it should be repudiated definitively.
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Remember that the Attorney General has a duty not just to serve
his client, but to preserve the Constitution’s system of checks and
balances. I think that to ensure that the President is not above the
law, Mr. Gonzales should repudiate the constitutional theory that
is put out there. A very simple question which you could have
asked him today was—

Chairman SPECTER. Dean Koh, your red light is on. If you would
conclude your current thought, we would appreciate it.

Mr. KoH. A simple question you could have asked him today is,
Is the anti-torture statute constitutional? If the answer to that
question is yes, then it cannot be overridden by the President’s
commander in chief powers.

And the final thought, the Geneva Conventions, I believe that
this point has been made very well. The Geneva Conventions do
apply broadly. And the fact that the administration chose, I think,
through Mr. Gonzales’s recommendation not to apply the Geneva
Conventions in Afghanistan was an error which I think that Sec-
retary Powell properly challenged.

Thank you.

[The prepared statement of Mr. Koh appears as a submission for
the record.]

Chairman SPECTER. Thank you, Dean Koh.

We will now proceed with a round of 10 minutes each. It is late
in the afternoon and we have had extensive testimony from Attor-
ney General-designate Gonzales dealing with the specifics of the
issues which he faced, which the country faced. And now, with
three individuals who are more, perhaps, academicians, or at least
in part academicians, we could explore a subject which we have not
taken up, a delicate subject, and that is the issue of a so-called
ticking bomb case on torture.

There are some prominent authorities, and I do not subscribe to
this view but only set it forth for purposes of discussion, that if it
was known, probable cause, that an individual had a ticking bomb
and was about to blow up hundreds of thousands of people in a
major American city, that consideration might be given to torture.
Judge Posner, a very distinguished judge on the Seventh Circuit
has commented that this is worth considering, or perhaps even
more positively than that. Professor Dershowitz has written exten-
sively on the subject, has come up with a novel idea of a torture
warrant. And there runs through some of the considerations on in-
terrogation techniques, not to be decided by the people at the base
level but when dealing with higher officials trying to get something
out of the ranking al Qaeda person, that an escalation of tactics
ought to be left to more mature authorities, perhaps even—well,
higher authorities in the Federal chain of command.

The Israeli Supreme Court has opined on the subject by way of
dictum. As they put it, recognizing in certain circumstances Israeli
interrogators may be able to use torture—not saying they ought to,
but those who do may be able to employ the defense of necessity
to save lives of a so-called ticking time bomb or other such immi-
nent threat.

Dean Koh, start with you. Are considerations for those tactics
ever justifiable even in the face of a ticking bomb threat?
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Mr. KoH. Well, Senator, you are a former prosecutor. I think that
my approach would be to keep the flat ban, and if someone, the
President of the United States, had to make a decision like that,
someone would have to decide whether to prosecute him or not. But
I do not think that the answer is to create an exception in the law.
Because an exception becomes a loophole and a loophole starts to
water down the prohibition.

I think what we saw at Abu Ghraib is the reality of torture. I
have had the misfortune to visit many torture dens in my life.
Many of them, I am sure, were justified on emergency national se-
curity concerns, and at the end of the day, you have places where
they are just places where people are routinely mistreated. And not
for any broad national security purpose.

Chairman SPECTER. That sounds essentially like the hypothetical
question defense—if the President does it, then it is a prosecution
matter. I do not know about that.

Dean Hutson, what do you think? Ever? On occasion? To even
consider that?

Admiral HUTSON. I agree with Dean Koh that it is always illegal.
Now, you may decide that you are going to take the illegal action
because you have to, but two points: One is that that is not nec-
essarily the situation—or, not “necessarily,” it is not at all the situ-
ation we are talking about here with Gitmo or Abu Ghraib or other
prisons. There is no implication that there was a ticking bomb any-
place. The other is that you pose a question in which there is by
definition in the question not sufficient time to use more effective
methods of getting information—the good guy/bad guy, rewards
and punishments, those kinds of things where you are much more
capable of getting valuable information.

A third difference is that, by the hypothetical, you are dealing
with a particular individual. You are not dealing with 550 people
at Gitmo or however many people at Abu Ghraib. So that it is an
interesting academic question. We have all debated it. But I do not
think that it is the sort of question that the Bybee amendment—
or, excuse me, the Bybee memo, for example, addresses.

Chairman SPECTER. Dean Hutson, there is no doubt that it was
not involved at Abu Ghraib for any of the issues which we have
taken up. But anybody who has watched on C-SPAN since 9:30, we
are off on a long day, might deserve a little academic discussion
even if it is only highly theoretical. And it is pretty tough to advo-
cate torture under any circumstances, even with a ticking bomb, so
I can understand the reticence of the witnesses because I have the
same reticence.

What are your views, Mr. Johnson?

Mr. JOHNSON. Well, the Israeli Supreme Court concluded that
the necessity was a defense in prosecution, it could never be turned
on its head to be made a policy moving forward. And of course the
Bybee memo has the same problem. It takes a question of law
about how to prosecute someone for torture and turns it into
proactive advice on what is allowed and what is not. And that is
the moral problem with that Bybee memorandum.

On the specifics of the ticking time bomb, I think that it is very
overblown in our imaginations and it is very right with what I
could only call fantasy and mythology. The number one issue, as
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I said, is that torture is unreliable to get information. We look at
our clients. Nearly every client we had confessed to something.
They confessed to some crime, they gave up some information, they
gave up the name of an innocent friend. What they said was, I
would do anything, I would say anything to get it to stop. And one
of the major problems with torture from a legal perspective, and es-
pecially from an interrogation perspective, is it produces so much
extraneous information that it actually distracts from good inves-
tigation.

But secondly, the second part of this which is often the question
of fantasy, is that we have to do it because the bomb will go off
in the next hour, and if I do not agree for the next hour, it will
go off in the next five minutes—would you do it there? It actually
takes time to make someone break. It takes strategy to make some-
one break. One of the very disturbing things I find in the memo-
randum is to know that some of the techniques that were used in
Gitmo, such as water-boarding, were being used on our own troops,
supposedly to train them to resist torture. I have talked to Amer-
ican soldiers who have gone through that training and who have
been required to be engaged in that kind of activity, and they tell
me that it has taken them 15 years of therapy to get over it.

So I am very disturbed to think that it is any part of the practice
of our soldiers at this point, in this day and age. But at the same
time, we know it happens. I know of stories in Argentina, where
supposedly the professional criminals go through training to resist
torture over the 48 hours they need before they get access to their
lawyer. Everything I have heard about the operational sophistica-
tion and the commitment of al Qaeda would lead me to believe that
they go through the same training. So the notion that torture acts
quickly to deal with the ticking time bomb is also a fantasy.

Chairman SPECTER. Well, it may well be fantasy, and we hope
that it never arises.

Mr. KoH. Senator, might I just add—

Chairman SPECTER. Excuse me, I am in the middle of a sentence,
Dean Koh.

Let us hope it is fantasy. And as we have examined interrogation
techniques, we really have not gotten into the subject matter today
of the suspect as—or the person subject to interrogation as a rel-
evant factor, or the quality of the information that that person
might have, or the sophistication and judgment if it went to the
Secretary of Defense or the Under Secretary, where there is more
time to have an interrogation technique. And let us hope that no
President ever has to face the decision or any official at any level,
but there are gradations and complications here which do not pro-
vide any easy answers far beyond the scope of what we have heard
today.

My red light is on, so I ask no more questions. But you were in
the middle of a sentence, Dean Koh.

Mr. KoH. I was just saying that the new OLC opinion of last
week withdraws the necessity defense, and so it would not function
to permit the invocation of necessity as a reason for torture.

Chairman SPECTER. Senator Leahy?

Senator LEAHY. Thank you, Mr. Chairman.
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Admiral Hutson and Dean Koh and Mr. Johnson, I want to
thank you for being here. You have sat through a long day. I hope,
though, it has been of interest.

I would also hope—and I apologize for my voice, which is just
about gone—I would hope that the Senators would read the mate-
rial you have submitted. I have read it; I found it fascinating to go
through. And I have learned from it. I will be sending most of it
around to members of my staff. Those who have not read it, they
might read it. It is well worthwhile.

And Dean Koh, you heard Judge Gonzales’s testimony today. I
asked him a number of questions regarding his views of executive
power. I asked him if he agreed with the legal conclusion in the
August 1, 2002, memo by Assistant Attorney General Jay Bybee—
the President has authority as commander in chief to suspend the
torture laws and immunize those who commit torture on his order.

I never really did get a yes or no answer on that. But can a
President override our laws on torture and immunize the person
who did the torture?

Mr. KoH. No.

Senator LEAHY. That is a good answer. I happen to agree with
it.

Now, I asked Judge Gonzales about the administration’s claims
regarding enemy combatants. The President has claimed unilateral
authority to detain a U.S. citizen whom he suspects of being a ter-
rorist, hold him indefinitely, incommunicado, no access to a lawyer,
and so on. He says he has this authority with respect to U.S. citi-
zens both abroad and here. Judge Gonzales said the Supreme
Court upheld this in Hamdi. Of course, in Hamdi the Court did not
decide that, they simply reached the conclusion that the Congress
had authorized this.

Do you believe that the President has authority as commander
in chief to lock up a U.S. citizen arrested in the United States, and
hold him indefinitely without access to counsel or the courts?

Mr. KoH. No, and not when a civilian court is open. I was sur-
prised by the answer, because I think that if you look at the Hamdi
decision, the opinion that he was citing, Justice O’Connor’s opinion,
is a plurality decision. It does not say that he has a right to hold
someone indefinitely. That very issue is being litigated before the
District of South Carolina in the Padilla case on remand. And also,
I think at the oral argument in those cases, Justice Stevens asked
the solicitor general, How long would you hold the person? And the
answer was, For the duration of the war. And he said, What if it
was a hundred years war? And then the Government lawyer
backed away from the assertion.

So I do not think they were claiming at the time that there was
a right to indefinite detention, and I do not think the Supreme
Court gave them a right to indefinite detention.

Senator LEAHY. Following a question one of the other Senators
asked, let us say the President followed Secretary Powell’s advice—
declared the Geneva Conventions applied to the conflict in Afghani-
stan. What effect would that have had on our ability to prosecute
captured al Qaeda and Taliban fighters for war crimes?

Mr. KoH. Well, I think what was proposed, which I think would
have made sense, was for everyone to get a hearing, as required
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by Article 5 of the Geneva Conventions. Everyone who is taken into
captivity ordinarily gets a hearing under the Geneva Conventions,
and thousands of these hearings have been given in Iraq and were
also given in Vietnam. That is what was not done. I think, particu-
larly with regard to the Taliban, they were acting as essentially the
army of Afghanistan, and I believe that they should have been
given POW status. I think that there was some confusion in the
questioning today about whether, quote, Geneva applies or not. Ge-
neva may apply, in the sense that everybody gets a hearing to find
out what their status is, but some of them may not be POWs.

Senator LEAHY. Well, that is what—thank you. That is what I
was looking for. We follow certain standards. Whether the other
side does or not, we do. We need to comply with Geneva whether
our enemies do or not. Is that not the logic of Geneva?

Mr. KoH. Broad applicability is the logic. We have been the ones
who are saying it should apply broadly because we want our troops
to have a strong presumption of protection. Afghanistan was the
first time in which we said that it did not apply to a conflict. You
were also asking questions about rendition. Once it was said that
Geneva Conventions did apply in Iraq, there was the danger that
people would then be removed from Iraq as a way of bringing them
outside of the scope of the Geneva Conventions.

The bottom line, Senator, is we have tried not to create ways in
which people can be taken in and out of the protections of the Con-
vention, because that might happen to our troops.

Senator LEAHY. Well, and if we have somebody who is treating
our troops inhumanely, or others, we can also eventually bring
about prosecutions of them as war criminals, can we not? And
there is a lot of tradition of that.

Admiral, the January 2002 draft memo for the President—this
was the one signed by Judge Gonzales—argued the war against
terrorism is a new paradigm, renders obsolete the Geneva Conven-
tion’s, quote, strict limitations in questioning of enemy prisoners.
But we have talked about the Army Field Manual. That makes it
perfectly clear that POWs can be interrogated, is that not correct?

Admiral HUTSON. That is absolutely right, Senator. A couple of
thoughts. One is that all the wars are new paradigms when you
first start to fight them. You know, there’s new weapons systems,
there’s new enemies, there’s new tactics, there’s new strategy. So
t}ﬁat the fact that it is a new paradigm does not necessarily change
things.

The other thing is that the Geneva Conventions place on the de-
tainee an obligation to provide certain information. It does not
place on the capturer a limitation on the questions or the numbers
of questions or the numbers of times to question. You know, this
is not a Miranda kind of situation. You can keep asking questions.
It does limit the torture, cruel, inhuman, degrading kinds of ways
that you may ask questions. If by “obsolete” Judge Gonzales meant
that we are going to have to use more kinds of techniques, harsher
techniques, more aggressive techniques, tortuous techniques, then
I disagree with him very strongly on that. If he is just saying that
we need to throw it over the side because we are dealing with ter-
rorists and we cannot ask any question beyond name, rank, serial
number, then he is just wrong on the law. You know, it is one or
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the other. He is either wrong on the law or he is advocating tech-
niques that I would not support.

Senator LEAHY. From a military lawyer’s perspective, could we
have avoided what we see in Afghanistan, Iraq, and Guantanamo?

Admiral HUTSON. Absolutely. It goes back, Senator, to what I
think I said in my statement, written and oral statement, about
the chain of command. You know, those soldiers that we saw in the
pictures, the people that are being investigated otherwise have
picked up the attitude that started at the top of the chain of com-
mand. And if the attitude that started at the top of the chain of
command was, they may be terrorists, they may be evildoers, but
they are human beings and we will treat them with the dignity and
respect that Americans treat human beings, we would not have
seen what we saw. Rather, the attitude at the top was, they are
terrorists so different rules apply—without really explaining what
the rules were that applied. And as Dean Koh said, they ended—
or I guess Mr. Johnson—they ended up in this never neverland
where nothing applied, and then we saw what happened.

Senator LEAHY. Well, we have some members of Congress in both
parties who have suggested we have some kind of an independent,
truly independent, investigation of what happened here. Is that
your position, too?

Admiral HUTSON. Absolutely, it is, Senator. Judge Gonzales ref-
erenced several times the number of investigations that are going
on, as if that somehow fixed the problem. And, you know, if 10 in-
vestigations is good, then 20 would be even better, and 30 better
than that.

That is not the point. The point is that we need an investigation,
a comprehensive investigation not unlike the investigation that
perhaps Admiral Gammon did in the Challenger disaster, in which
the investigating body has subpoena power, the power to admin-
ister oaths, which raises the specter of perjury, and is told to go
wherever their nose leads it—not to look at the few bad apples, you
know, atrocities have been committed by a few bad apples, now go
out and demonstrate how that happened. And if it goes to the E
ring, then it goes to the E ring; and if it goes to the Office of Legal
Counsel, then it goes to the Office of Legal Counsel. But when you
put them in a box with a series of investigations to look at junior
enlisted personnel, you are never going to find what happened.

Senator LEAHY. Thank you. And Mr. Chairman, you asked the
question of Mr. Johnson I was going to ask, basically how effective
torture is. And I think he gave a very good answer from his experi-
ence. Most people being tortured are going to say whatever you
want to stop the torture.

Thank you, Mr. Chairman. And again, I compliment you for the
hearing you held today.

Chairman SPECTER. Thank you very much, Senator Leahy.

Senator Cornyn?

Senator CORNYN. Thank you, Mr. Chairman.

Mr. Johnson, Mr. Koh, Mr. Hutson, thank you for being here
with us today. I wanted to just ask whether you agree or disagree
with this proposition—to begin with, and then we will get into
more questions.
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Do you agree or disagree that all lawful means to gather action-
able intelligence that is likely to save American lives should be per-
mitted?

Let me say that again. Do you agree or disagree that the United
States Government should use all lawful means to gather action-
able intelligence that is likely to save American lives? Dean
Hutson?

Admiral HUTSON. I agree.

Senator CORNYN. Mr. Koh?

Mr. KoH. I agree with “lawful means,” not including torture or
cruel, inhuman, or degrading treatment.

Senator CORNYN. Exactly. That is implicit in the question, but
thank you for being specific.

Mr. Johnson?

Mr. JOHNSON. I agree, and my concern is that there has been
such a fascination with the supposed effectiveness of forms of tor-
ture and duress that all lawful means in fact have not been used.

Senator CORNYN. But as far as the proposition goes, “all lawful
means,” as qualified—as amplified, I should say, by Dean Koh and
you, Mr. Johnson, and Dean Hutson, you would agree with that
proposition, would you not, sir?

Mr. JOHNSON. Yes.

Senator CORNYN. Well, that is the thing. I think we all agree
with that. I mean, certainly we do on the Committee, and as I
heard Judge Gonzales testify today, that is what he said his posi-
tion was and what he believed the President’s position was.

But let me get to an area where maybe there is—well, I know
there is disagreement because we have already talked about it
some here today, not with you, but these witnesses. But first of all,
and I would like to maybe start with Dean Koh and then Dean
Hutson and then ask Mr. Johnson some other questions.

First of all, Mr. Johnson, let me just be—just as a background
matter, are you a lawyer by profession, sir?

Mr. JOHNSON. No.

Senator CORNYN. Okay. Well, I will not ask you any legal ques-
tions.

Mr. JOHNSON. Please.

Senator CORNYN. It is not every day that you get to ask the legal
questions of the deans, of a couple of law school deans. And Mr.
Chairman, they would not let me into Yale Law School, so I did
not even bother trying to apply, because I was not qualified. So it
is a great honor to be here with such—

Admiral HuTsoN. We would have been glad to have you at
Franklin Pierce Law Center, Senator.

Senator CORNYN. Well, it is great to be here with such distin-
guished legal minds. But, you know, I asked earlier Judge
Gonzales—I think it was—whether lawyers disagree about even
the matters as important as what you have testified here today,
Dean Koh and Dean Hutson. And we already, I believe, have estab-
lished that there are legal scholars and international law experts
who hold a contrary opinion to the one you have expressed today,
for example, Dean Koh, with regard to the applicability of the Ge-
neva Convention to terrorists. Would you concede the point that
there are respectable legal scholars who hold a contrary opinion?
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Mr. KoH. Yes. And I think that you have to define exactly what
you mean—the applicability to al Qaeda, the applicability to
Taliban. There is a different nose count on each one.

Senator CORNYN. I understand your distinction. But let us talk
about al Qaeda first. But do you—and you take the position that
Geneva applies to al Qaeda. Is that correct, sir?

Mr. KoH. I take the position that Geneva applies to people who
are captured and a tribunal could quickly determine that someone
is al Qaeda. And, as for example in the case of Mousawi, he could
then be turned over to a criminal proceeding.

Senator CORNYN. But for example, if there is a status hearing to
determine the status of an enemy combatant, and they are deter-
mined to be, at that status hearing, a member of al Qaeda, would
they be entitled to the protections of the Geneva Convention, in
your opinion, Dean Koh?

Mr. KoH. Well, they fall under Geneva, but they are not POWs,
and they should then be treated as common criminals and pros-
ecuted.

Senator CORNYN. But nevertheless entitled to humane treatment.
Is that correct?

Mr. KoH. Yes.

Senator CORNYN. Okay. And Dean Hutson, do you have a con-
trary view, or do you take the same position?

Admiral HUTSON. I take the same view. You know, one of the
issues, I think, here, Senator, at least in my mind one of the issues
here is that—I do not want to sound pedantic, so forgive me, but,
you know, law is not practiced in a vacuum. It is practiced in real
life. And sometimes, whether or not lawyers agree or disagree
about the gray areas in the middle—and I do not think this is nec-
essarily a gray area in the middle—there are other factors, like
protecting U.S. troops, that have to be taken into consideration in
making the decision about whether or not you are going to apply
the Geneva Conventions or the role that the Conventions are going
to take. And I think it is naive to say, well—not you are, but that
others, naive on the part of others to say, well, we are going to very
narrowly limit this because we are cle